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VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Wednesday the 18th day of April, 1956. 
THOMAS J. ROUNTREE, ET AL., ETC., ET AL., 
Plaintiffs in error, 
against 
ALICE M. ROUNTREE, Defendant in error. 
From the Circuit Court of the City of Norfolk 
Upon the petition of Thomas J. Rountree and Margaret G. 
Rountree, partners, trading as Rountree 's Paint and Spray 
Equipment Company, and James K. G,regory a writ of error 
and sitpersedeas is awarded them to a judgment rendered 
by the Circuit Court of the City of Norfolk on the 24th day 
of January, 1956, in a certain motion for judgment then there-
in depending wherein Alice M. Rountree was plaintiff and 
the petitioners were defendants; and it appearing from the 
certificate of the clerk of the said court that a supersedeas 
bond in the penalty of fifteen thousand dollars, conditioned 
according to law has heretofore been given in accordance with 
the provisions of sections 8-465 and 8-4 77 of the Code of Vir-
ginia of 1950, no additional bond is required. 
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· Filed March 13, 1956. 
T. A. W. GRAY, D. C. 
NOTICE OF APPEAL. 
Defendants Thomas J. Rountree and Margaret G. Rountree, 
partners trading as Rountree's Paint & Spray Equipment 
Company, and James K. Gregory, the latter an infant acting 
through John S. Rixey his guardian ad litem and next friend, 
hereby give notice pursuant to Rule 5 :1 Section 4 of the 
Rules of the Supreme Court of Appeals of Virginia that they 
appeal from the :final judgment of The Circuit Court of The 
City of Norfolk, Virginia, rendered on the 24th day of 
January, 1956, and will apply to the Supreme Court of Ap-
peals of Virginia for a writ of error and supersedeas. 
; . 
ASSIGNMENTS OF ERROR. 
Pursuant to the above mentioned Rules the aforesaid de-
fendants assign the following errors: 
1. The Court erred in striking out all the evidence of the 
defendants. 
2. The Court erred in ruling that counsel for the defend-
ants be limited in his argument to the question of damages, 
and for bidden to arg·ue on how the accident happened. 
3. The Court erred in instructing the jury ·that the Court 
had decided that the defendants were liable and that the jury 
was concerned solely with the damages. 
4. The Court erred in granting Instruction P-1. 
page 2 ~ 5. The Court erred in giving to the Jury a per-
emptory instruction directing them to :find a verdict 
for the plaintiff. 
6. The Court erred in ref using each of the following instruc-
tions offered by the defendants 1-d, 2-d, 3-d, and 4-d. 
7. The Court erred in overruling defendants' motion to set 
aside the verdict and grant a new trial, and erred in render-
ing judgment for the plaintiff against the defendants on the 
verdict. 
8. The Court erred in his ruling that the verdict was not 
excessive. 
JOHN S. RIXEY 
Of Counsel for Defendants . 
• • • • • 
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page 9} INSTRUCTION P-1. 
Re: Alice M. Rountrees v. Rountree's Paint & 8prag Equip-
ment Co. 
The Court instructs the jury that your verdict will be for the 
plaintiff, and in determing the amount of her damages, you 
may take in to consideration the following: 
( a) The nature and extent of her injuries; , 
(b) The mental and physical pain and suffering occasioned 
thereby; 
( c) The amount expended for medical, hospital and nursing 
expenses in being relieved of her injuries; 
(d) The amount expended for household duties during the 
period 'She has been disabled, and during the period 'She will 
oontm,ue to be disabled; · 
(e) ABy future mental and physical pain that she will pro-
bably ·suffer as a result of said injurie'S ; 
(f) Any inconvenience she has 'Sustained and will probably 
have in the future as a result of said injuries; 
and fix her damages at 'Sllch amount as will reasonably compen-
sate her for the above matters or 'Sllch of them you may feel 
she is entitled to, the whole not to exceed the amount sued for. 
Granted: This 24th day of January, 1956. 
C. H.J. 
Judge. 
page 10} The Court instructs the jury that there is no 
evidence of any permanent injury to the plaintiff; and you 
can not assess any damages for permanent injury. · 
Granted. 
C.H.J. 
page 11} INSTRUCTION 1-d. 
The Court instructs the Jury that this case is based on 
negligence, and you cannot inf er negligence on the part of 
the defendants from the mere happening of the accident. 
There is a presumption that the defendants were free of negli-. 
gence. 
The burden is upon the plaintiff to prove that the defend-
ants were guilty of negligence proximately causing the acci-
dent. If after hearing all the evidence you are in doubt 
whether the defendants were guilty of negligence and it ap-
pears equally as probable that the collision was an unavoid-
4 Supreme Cwrt ~ .Appeals of Vfargima 
able accident as that it was the result of neglig.ence of the 
defendants, you:r verdict should be for the defendants. 
Refused Jan. 24, '56. 
C.H. J. 
page 12 ~ INS.TRUCTION 2-d. 
The Court instructs the Jury that the defendants were not 
insurers against the brakes on the truck going bad. If you 
believe from the evidence that the defendants exercised rea-
sonable care in the maintenance of the brakes on their truck,, 
and that the'collision was caused bv the sudden failure of the 
brakes without negligence on the part of the- def e:ndants, your 
verdict should be for the def e11dants. 
Refused Jan. 24, '56'. 
(tH. J. 
page 13 J- INSTRUCTION 3-d. 
· The Court instructs the Jury that if you believe from the 
evidence that the collision was an unavoidable accident, you 
should :find for the defendants. 
Refused Jan. 24, '56. 
C.H.J. 
page 14 ~ INSTRUCTION 4-d. 
The Court instructs the Jury that it was the duty of the 
plaintiff to observe a proper lookout, keep her car under 
proper control, and exercise reasonable care to avoid a colli-
sion with the defendants' truck. 
And if you believe from the evidence that the plaintiff saw 
or in the exercise of reasonable care should have seen that 
the defendants' truck was out of control, then the plaintiff was 
.required to exercise such reasonable care as was commen-
surate with the appearances of danger to avoid a collision with 
the defendants' truck. 
If you believe from the evidence that the plaintiff failed 
in her duty as above set forth, and such failure proximately 
contributed to the accident, you should :find for the .defend-
ants. 
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This is true even if you believe that the defendants were 
also guilty of negligence. 
Refused 1-24-56. 
C.H.J. 
page 15 ~ . 
• • 
In the Circuit Court of the City of Norfolk, on the 24th day 
of January, in the year 1956. 
This day came the parties, by counsel, and upon the motion 
of said plaintiff, by counsel, it is ordered that John S. Rixey 
be appointed guardian ad lieem for the infant defendant 
Gregory; and thereupon came a jury, to-wit: S. W. Holland, 
H. W. Jarrett, Alebt C. Wetzel, H. D. Burrus, Theodore A. 
Lee, G,. E. Higson, Jr., and L. W. Tilt, who were sworn to 
well and truly try the issue joined, and having fully heard 
the evidence, upon the motion of said plaintiff, by counsel, it 
is ordered that said defendants' evidence he stricken out, to 
which action of the Court said defendants, by counsel, duly 
excepted\ And thereupon having fully heard the argument 
of counsel the jury returned its verdict in the following words 
and figures, to-wit: "We the jury find for the plaintiff in the 
amount of $12,500.00. '' And thereupon said defendants, by 
counsel, moved the Court to set aside the verdict and grant a 
new trial on the grounds that the verdict is contrary to the 
law and the evidence and without evidence to support it, that 
the verdict is excessive, and that the Court erred in striking 
out the defense of the defendants and in instructing the jury 
to bring in a verdict for the plaintiff and erred in granting the 
instruction for the plaintiff, and erred in refusing each of the 
instructions for the defendants numbered one to four in-
clusive, which motion having been fully heard and maturely 
considered by the Court is overruled, to which action of the 
Court said defendants, by counsel, duly excepted. ·where-
upon it is considered by the Court that said plaintiff recover 
against said defendants the sum of Twelve Thousand Five 
Hundred ($12,500.00) Dollars, with legal interest thereon from 
the date hereof, till paid, together with her costs about her 
suit in this behalf expended, to which action of the Court said· 
defendants, by counsel, duly excepted . 
• • • • 
page 11 ~ 
• 
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LUTHER S. DIGGS, 
called as a witness on behalf of the plaintiff, and having been 
first duly sworn, testified as follows : 
Examined by Mr. Fine: 
Q. Mr. Diggs, will you state your full name, please, sir. 
A. Luther S. Diggs. 
Q. And your age, your residence and your occupation T 
A. Aged 60. I am the Superintendent of the Gas Distribu-
tion Department in the Peninsula District, which is the cities, 
of Newport News, Warwick and Hampton. 
Q. I believe you formerly were a resident of the City of 
Norfolk? 
A. Oh, yes, for a number of years. 
Q. During World War Two¥ 
A. That is right. 
Q. Mr. Diggs, did you happen to be on Colley Avenue on 
September 17, 1955? 
A. Yes, I was. 
page 12 ~ Q. And in what direction were you proceeding? 
A. I was going in a southern direction. 
Q. Did you observe the automobile that was operated by 
'.Mrs. Rountree, a De Soto 1950 sedan 1 
A. Yes, I did. 
·Q. State whether or not she was on the right-hand side 
of the road on Colley A venue. 
Mr. Rixey: Don't lead him, please. 
The Court: Objection sustained. Ask him what part of 
the road she was on. 
By Mr. Fine: 
Q. State what part of the road she was on. 
A. She was on the right-hand side, traveling right in front 
of me. 
Q. Will you tell his Honor and the members of the jury 
exactly what you saw? 
A. I had just left the Westinghouse Supply Company on 
26th and Hampton Boulevard and went out. 26th Street and 
when I approached Colley Avenue I stopped as a car was on 
my left and also there is a stop sign there. I guess I hesi-
tated there for a couple of seconds. When this car cleared, 
it was nothing behind it so I fell in behind and followed that 
car across the tracks on Colley A venue and as we cleared the 
tracks or as I cleared the tracks, the car in front of me was 
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moving at .such a rate of speed it was very, very 
page 13 } slow and I looked to the left for a possibility of 
passing it. Of course, I knew I didn't have much 
space because 21st Street is not too far away. But as I glanced 
to the left getting ready to pull out, I saw a truck come out 
of 22nd Street and I knew there was going to be trouble, I 
could tell the speed the truck was traveling, and the car had 
reached the intersection or close to 22n,d Street, that there 
was going to be a collision . .So, natural thing for a person to 
do in a case of that kind, I believe I stopped immediately and 
watched developments. And as this truck eame out of 22nd 
Street it bit the left front part of the De Soto in front of me 
and I jumped out of the car immediately and ran to the-
where the two vehicles were. And I looked in this car and 
this lady was trembling considerably. I put my hand on her 
:shoulder and tried to quiet her and asked her if .she hurt, if 
she was hurt badly; and she couldn't answer or didn't. So in 
the course of standing there I happened to look to the left and 
there was a squad car parked on the-near the intersection 
just before approaching it, headed in a northern direction 
and two officers in there appeared to be writing or doing 
something in, there, I couldn't tell what. And of course I, 
seeing those fellows over there, I ran over and said ,c There is 
an accident right here. Did you fellows see iU" They didn't 
answer me at all I said "You had better get over there be-
cause I think this lady is hurt, and look after her.'' 
page 14 ~ And I went back over there and-with him, one of 
the officers, whom I don't know either one. And 
I said "Well, I am leaving. You fellows, this is your job." 
Mr. Rixey: I object to anything that was said, if Your 
Honor please. 
The Court: Just say what happened, not what you said. 
State what you observed there, you see. 
The Witness : Right. 
Bv Mr. Fine: 
·Q. And what you did. 
A. Right. So I pulled out my card and gave it to the officer 
standing there. 
, Q. Your card? . 
A. Personal card, visiting card, and gave it to the officer 
and told him I was leaving because I thought I could do more 
good by leaving the scene rather than to-it was alreadr 
Supreme Court crf Appeals of Virginia 
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people gathering there. I thought I wonld get away. So I 
left immediately. 
Q. Did you hear any statement made by Mr. Gregory, one 
of the defendants in this caS'eT 
A. I don't know Mr. Gregory. 
Q. That is the young driver. 
A. Is that the driver of the truek 1 
Q. YeS'. 
page 15} 
work 
A. Yes, I heard him make a statement. 
Q; Will you state what it wast 
..A:.. :He said that he was sorry, his brakes did not 
Q. Now, you stated a moment ago that you knew that an 
accident was going to occur because of the speed of the truck. 
At that time, in what position was her car? Wag it moving! 
Did it get into the intersection or not Y 
A. My estimate would be that the car stopped before ap-
proaching that intersection; at what, as I remembered it-
Q. All right. And what 1s your best estimate of the speed. 
of this truck as it came out of 22nd Street? 
A. Very best estimated figure I can give you, about 35 
miles an hour. And that is the begt I can estimate that truck 
to be going. 
Q. Mr. Diggs, would you come down here just a minute, 
please, sir? This is Colley A venue (indicating), for example,. 
going north. This is going south. 
A. At 21st Street f 
Q. That is right, sir. This is 22nd Street. A stop sign 
over there, is that correct f 
A. That is right. 
Q. Now, let that (indicating) represent the automobile of 
Mrs. Rountree. Let this represent the truck. Will you take 
those two vehicles and indicate where the impact was on Colley 
Avenuef 
A. Of course, as I have stated, I was here (in-
page 16 ~ dicating.) This car was, I would say somewhere 
about there (indicating). 
Q·. Let this represent your car. 
A. Right. Get it going in the right direction. (Witness 
taking pencil representing car and turning it with the point 
to the south} 
Q. All right. 
A. This car-this truck came out of this intersection and I, 
of course, saw it about here (indicating}. He was making 
an awful turn · trying to get out of here, such a terrific turn 
Thomas J. Rountree, et al., etc. et al., v. Alice M. Rountree · 9 
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that I could almost say that I saw this wheel sliding, trying 
to make the-complete this turn, which he didn't make. I 
think this car (indicating) was more like that (placing). I 
guess this represents the curb and that is the property line. 
So this impact was taking place about there, the best I can 
remember. (Indicating). 
Q. Now, for the purpose of the record, Mr. Diggs, we all 
understand it but state whether or not the truck went beyond 
the center, right cen,ter of the-if there was a dividing mark 
in the street there. 
A. I am certain it did. I am certain that this car when it 
hit, it bounced over and got over in something like that. I 
don't believe they were hooked together as I remember it. 
Q. After it hit this De Soto, it bounced over Y 
A. That is right. 
page 17 ~ Q. State whether or not the De Soto that was 
operated by the plaintiff was over on its right-hand 
side of the street. 
A. This car was on the right-hand side. 
Q. When you say this car you mean-
A. The driver in front of me. 
Q. Mrs. Rountree Y 
A. That is right; the one that the lady was driving that 
' was incapacitated. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Colonel, I believe you say that you were going south on 
Colley Avenue and I didn't get the side street at which you 
stopped, sir. 
A. The side street Y 
Q. Yes, sir. You spoke of stopping at a side street. 
A. Oh, I-I am sorry. I originally stopped at 26th and 
Colley Avenue, which is some two blocks, I would say roughly, 
from the-before you approach the railroad track. 
Q. So you stopped, then, at 26th Street? 
A. That is correct. 
·Q. Now, when did Mrs. Rountree's car come into-did she 
pass you at that time? 
A. That is right. She was proceeding south and 
page 18 ~ let's say this was-for example, that this (indi-
cating) was 26th Street. · 
Q. All right, sir. 
·10 Supreme Court of .Appeals of Virginia 
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.A. I came out here and stopped. When I looked to the 
left I saw this car coming down here, which turned out to be 
Mrs. Rountree's car, and she, as she passed here, then, I fell 
in behind and followed her. 
Q. So you trailed behind her, then, from 26th Street down 
to the point of the accident? 
.A. Correct. 
Q . .At what speed was she going, Colonel, as she approached 
the railroad, as she crossed the railroad track, shall we say, 
up here? 
.A. I would estimate that to be somewhere between 15 and 20 
miles an hour. 
Q. And the railroad track there is about a block from 22nd, 
is that correct? · 
.A. As close as I-
Q. A.bout an average block? 
.A. I don't know. It is a short one. It would be quite short 
in there. 
Q. A. short block and your judgment is that at that time 
she was traveling 15 to 20 miles? 
.A. No. .Approaching this track. When she cleared it, she 
was going slower than that. 
page 19 ~ Q. Well, to what speed-
.A.. I would say that when she cleared the track 
she was, oh-
Q. Just a minute now. 
Mr. Stackhouse: Give him a chan,ce to answer, Mr. Rixey. 
Mr. Rixey: I am trying to state the question. I haven't 
asked the question yet. 
By Mr. Rixey: 
Q. As she left the railroad track and proceeded in that block 
from the railroad track to 22nd Street, how fast in your judg-
ment was she traveling? 
.A. I would estimate it between ten, fifteen miles an hour. 
Q. Ten, :fifteen miles an hour ; and you W(:lre how close behind 
her? 
A.. Oh, I would say 25, 30 feet. 
Q. As I understand it, then, when you saw this truck for the 
first time, I believe you say the truck was actually in its turn 1 
.A. Right ; right. 
·Q. And I believe your statement was that he was making 
a terrific effort to make the turn? 
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.A. Correct. 
Q. Is that righU 
:page 20 .~ A. That is-it appeared to me that he was doing 
all he could do. It looked like he was pulling on 
that wheel, trying to get around that corner without bitting 
this car. 
Q. And were you standing :still at that time Y I believe you 
said you. had 'Stopped Y 
A. As I remember it, I believe I had stopped but I can't 
:say bel'.ause I just don't know. I know that I stopped a:s soon 
.as I saw that it was going to be an accident. 
Q. And you were traveling about ten, :fifteen miles an hour, 
too, I take it Y The same speed she was Y 
A. Well, I wo11M estimate that my speed, of course, was 
less than hers because I was creeping along, looking for a 
chance, lagging behin,d, fookmg for a chance to get by on that 
left 'Side. 
Q. And I beli'eve you say that you stopped; that you got 
out there and went over and you heard the young man who 
was driving the truck say that he was sorry but his brakes 
simply did not work Y 
A. Words to that effect. He said the brakes had failed 
on him. 
Q. Did you notice any fluid around either wheel f 
A. I didn't notice anything but dirt, which would naturally 
oome loose from the impact. 
Q. You didn't notice any fluid that came from-
A. I did not. 
page 21 } Q. -one of the rear wheels 7 
A. I did not. 
RE-DIRECT EXAMINATION. 
By Mr. Fine: 
Q. One question, Colonel. Are you any kin to Mrs. 
Rountree, the plaintiff in this case, or to the defendants f 
A. No, I am not. 
Q. Did you know either one of them before this occurred Y 
A. No. I didn't know this lady's name until this morning. 
Q. And as a matter of fact, you were subpoenaed from 
Newport News to come over here 7 
A. Right ; right. 
n Supl'"eme Court of Appeails, of Virginia 
OFFICER JULIEN C. O'BRIEN, 
called as a witness on behalf of the plaintiff, and having been 
:first duly sworn, t~sti:fied as follows ~ 
Examined by Mr. Fine~ 
Q. You are Officer O'Brien f' 
A. Ye.s1 sir. 
page 22 } ·Q. Would you state your full name, please, sir! 
A. Julien Chambers O'Brien. 
Q. Your a.gel 
A. 46. 
Q. Your residence 'l 
A. 238 Portview Avenue. 
Q. You have been with the Norfolk Police Depa:rlment for 
how long'l 
A. Approximately three and a half years, or thereabouts· .. 
Maybe a little more. 
Q. Officer O'Brien, were yo'U on duty in company with 
another police o:ffieer on Septemhe'r 171 last¥ 
A. Yes, :sir. -
Q. Were you stationed down there at Colley A venue, in the 
vicinity of 22nd Street Y 
A. Yes, sir. We were parked in tha:t vicinity. 
Q. What other officer was with you Y 
A. Officer Payne. 
Q. Was t~ere any collision brought to your attention'{ 
.A. Yes, sir. 
Q. WI10 brought it to your attention r 
A. The noise of the collision brought it to our attention. 
Q. And did Colonel Diggs give you his personal visiting 
card1 
page 23 ~ A. I believe I remember someone handing me 
one. As to the exact names, I don't remember 
offhand. 
Q. After you heard this noise, will you tell us, please, what 
you did and what you saw1 
A. Well, we were parked in the lot of Buster's drive-in, 
facing south, and we heard a loud-
Q. Excuse me, if I may interrupt. Buster's driveway, is 
that between 21st and 22nd Streets! 
.A. Yes, sir. 
'Q. Continue. 
A. We were parked-that is on the right-hand side of the 
street going south. And we heard a loud collision. 
Q. Talk to-
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A. We heard a loud collision and immediately we turned 
in the-we was both sitting in the car having lunch. We 
turned immediately, looked in that direction of behind me, 
which would be in a northerly direction, and we seen a wreck. 
So we proceeded, drove out of the drive-in, headed north and 
parked on the corner of-the southeast corner of 22nd and 
Colley. There we received. a message as a ten-forty-six..:__ 
rather, ten-seventy-six, which is for an accident, from the 
dispatcher, and we proceeded out of the car to investigate it. 
And as we got to the wreck itself, which was just approxi-
mately across the street from us, from where we were, well, 
we found Mrs. Rountree-rather, a lady under the wheel of the 
car headed in a southerly direction, and we found 
page 24 ~ that she was hurt. Immediately we send-I re-
ceived-rather, got her identification card such as 
a driver's license and registration card, and sent her to the 
hospital; and from there, well, I investigated the accident. 
The driver of the truck told me then which-Mr. G.regory 
over there, young fellow that was driving the truck, I asked 
him how it happened and he said, he told me that coming 
down 22nd Street heading west that his brakes failed and he 
just couldn't stop and he was trying to avoid this accident and 
which he did hit this car going south, and he turned in a 
northerly direction. Investigating, I looked around. After 
he told me his brakes failed, well, I did see some fluid under-
neath the car. And-but.then that is as far as I remember 
concerning the brakes, and just taking his statement on our 
accident form and that is the last time that I remember see-
ing them at all, just that; conducted our investigation there. 
Q. Mr. Officer, did he state to you when he first realized that 
his brakes did fail Y 
A. He told me he was just opposite the Center Shops park-
ing lot, which was up 22nd Street a ways, which the exact dis-
tance I am not sure. ' 
Q. Come down here if you please. I hand you Plaintiff's 
Exhibit 1 and I ask you to point out where the Center Shop is. 
Mark an X on this plat, when he first told ydu 
page 25 ~ where he realized his brakes were not working. Do 
you understand this plat? 
A. Yes, sir. Yes, sir, I know the street. The Center Shop 
parking lot is in this general area right in here. 
Q. On the south side 1 
A. On the south side of 22nd Street, right in this general 
area over here. 
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Q. Now, would you take that X and run that up over on 
this side, please, a straight line. 
A. Well now-
Mr. Rixey: Does he know how far it is? 
By Mr. Fine: 
Q. Did you say-
A. Well now-
Q. Did you say that the-
Mr. Rixey: Don't lead him. 
Mr. Fine: I am just trying to get the facts, Mr. Rixey, if 
you please. 
A. Well, I will make a statement here, sir, concerning this 
parking lot. · 
Bv Mr. Fine: 
·Q. Where is the parking lot with regard-the brick front 
warehouse, warehouse No. 2; or whether it is in this area? 
A. It faces all this whole building here, all along here (in-
dicating). 
Q. Faces what whole building? 
page 26 ~ A. All these buildings here on this side here. 
The parking lot for Center Shop turns in here, the 
exact distance I don't know exactly but it turns in here and it 
completely circles around here and comes back into 22nd, on 
up here in this general area. · 
Q. State whether or not it is beyond the brick front ware-
house. When I say beyond that, is it to the east of it or the 
west of it? Where is it? 
A Juror: The wrong direction. West is that way. (In-
dicating) 
Mr. Fine: Yes, sir, west is this way. 
By Mr. Fine: 
. Q. Is it west or it or east of iU 
A. This particular one building here? 
Q. Yes, sir, the parking lot-
Mr. Rixey: Let the officer draw the parking lot in there. 
Mr. Fine: Just a minute, sir. Let me examine him, Mr. 
Rixey, and then you may examine him. I think that is 
proper. 
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A. I oouldn 't state right now as to whether the driveway to 
the parking lot is north or south of this building-rather, 
east or west of this particular .building here, but it is in that 
general ·area. It is right around there. I couldn't .state right 
now as to whether it is-
:page 27 ~ By the Court: 
know! 
Q. How far is that from the stop sign, if you 
A. Oh, it is a good-good 100 feet or more. 
::By Mr. Fine: 
Q. What speed did he tell you he was making as he ap-
proached the intersection of Colley A venue and 22nd Street T 
A. As n'e1lr as I remember, sir, he told me th.at he was 
going 25 when he started to apply the brakes. 
Q. And that was where T Way down there over-
A. That was opposite the parking lot, in that general area. 
Q. Over 100 feet from the stop 'Sign, is that correct T 
A. I don't believe that he mentioned the ·exact feet. He 
:said it was opposite the parking lot. 
Q. You just answered the Judge, that was over 100 feet 
from the stop sign. 
A. Yes, it was opposite the parking lot. 
Q. Did you see any fluid, at any other place on the street 
other than at the impact where the two vehicles came to-
getherT 
A. That is the only place I seen it. 
Q. Is that where the impact occurredT 
A. That is right. 
Q. Did you observe the damage to the automobile of Mrs. 
RountreeT 
page 28 } A. Yes, sir, at that time I did. 
Q. Will you state what it was, please, sir? 
A. Well, the exact amount, of course, I don't know. 
Q. I don't mean the amount. 
A. Well, the left front fender was very much damaged and 
also the grille . 
. . Q. How about the bumper? 
A. Well, left front and fender. 
Q. All right. Now, with regard to the damage to the truck, 
where was the damage T 
A. On the left front. 
Q. Did you examine the brakes of the InternationaU 
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A. I don't remember whether I did or :not. I don't re-
member for sure, sir; I just taken his statement. 
Q. Do you remember examining the hand brake on the 
International 1 
A. No, I don't remember doing that, either. 
CROSS EXAMINATION. 
By :Mr. Rfa:ey: 
Q. Mr. O'Brien, I understand that you were in, you: say, 
a parking lot. Would you mind showing us where that parking 
lot is, here on his diagTam ! 
A. Where we were parked originally! 
page 29} Q. Yes, sir, where you were parked. 
A.. All right. Let's see. Corner of 22nd-
Q. This is 22nd, going east in this direction. The railroad 
track is right up here. 
A. That is right. Let's see. This is 22:ruU 
Q. That is right. 
A. We were parked right here in this general area here-_; 
off of Colley, of course, into this parking lot right-noi wait 
a minute. We-what is this here? 
Q. I didn't think there was any street there. 
A. I know what that is now, approximate-
By Mr. Fine: 
Q. Goes to the railroad f 
A. That goes to the railroad, down beside the railroad. 
By Mr. Rixey: 
Q. The railroad is up here f 
A. It is a big lot in that general area there. The railroad 
is back over here but it is all open space over there. 
By Mr. Fine: 
Q. They unload there f . 
A. That is right. Well, there is a siding, too, that goes 
down there. We were in the 2100 block, the driveway just 
before you get to driv~-in-rather, before you get to 21st 
Street, heading in this general direction. That would be-
page 30 ~ By Mr. Rixey: • 
Q. You were here, over here m this space? 
A. That is right, in the 2100 block off of Colley Avenue, into 
drive-in. 
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Q. And you were facing south Y 
A. We were facing south. 
Q. So I take it that you did not see this truck as it came 
out of this street? 
A. That is right. We just-the only thing that brought 
it to our attention was the crash. 
Q. Was the crash, and when you heard the crash you went 
up there?. 
A. We immediately looked back in that general direction, 
and seen it, and then we pulled out of the driveway, out of 
the drive-in, and headed back to-
Q. Let me ask you this, Mr. O'Brien. As I understand 
it, the railroad track crosses Colley about a block to the north 
of 22nd Street? 
A. That is right. 
Q. Now, I am going to ask you whether or not you recall 
any white traffic marks, lane marks, in the block on Colley 
A venue, from Colley to the railroad tracks? 
A. I don't remember any. 
Q. Can you tell us how far it was from the left-hand side 
of the lady's car over to this western curb line on 
page 31 ~ Colley? Did you make those measurements? 
A. No, I didn't make those measurements at the 
time. 
Q. Did your partner make the measurements? Do you 
know? Mr. Pavne-
A. No, my partner didn't make a measurement, either. 
Q. Could you tell us approximately, then, how far the right-
hand side of her car, as it stood there, was from this curb 
line, the western curb line? 
A. Well, I can make a statement as to the position of her 
car pertaining to east and west. 
Q. All rig·ht, sir, if you will. 
A. And that would be approximately one or two feet from 
the center of the lane, just in a line of traffic. 
Q. Was she straddled the center? 
A. No, sir. She was in a line of traffic going south. 
Q. Going south, and you say-
Mr. Fine: Let him answer, Mr. Rixey. 
Mr. Rixey: Excuse me. 
A. She was heading in a southerly direction just in her lane 
of traffic. That is where it ended up, right there-well, as 
to-I don't remember the exact distance from 22nd Street.-
Whenever we got there, she was sitting in a line of traffic. 
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By Mr. Rixey: 
Q. You couldn't tell us the distance between her 
page 32 ~ right-hand wheels and this curb to the west T 
A. No. I couldn't do that. I don't remember 
that offhand. 
·Q. You couldn't tell us where her car was in reference to 
the center of the street T 
Mr. Fine: I object to that. He has already stated.that she 
was on the right-hand side, if Your Honor please. 
By Mr. Rixey: 
Q. Could you say that, sir T 
A. The center of Colley T 1-V" ell, like I say, she was in her 
line of traffic just to the west of the center lane. 
Q. What I am trying to get at-and Mr. Smith, I under-
stand, is to get that data for us-is it true that there is a 
white line up here which confines traffic going towards the 
railroad track to one-third of the street T Do you know that T 
A. I don't remember for sure, sir. I don't remember any, 
that is. 
Q. You can sit back up there, if you will. 
A. (The witness returned to the witness chair). 
Q. I believe you say that you talked with this young man 
Gregory, who was driving the truck? 
A. I asked him the general-yes, I talked with him. 
Q. And he told you that the trouble was that his 
page 33 ~ brakes failed T 
A. That is right. He did tell me that. 
Q. He didn't have any brakes. And you asked him when he 
first knew that the brakes were bad and he told you he was. 
opposite that parking lot up there, is that what he told you T 
A. I don't remember asking him when they failed, but he 
did tell me that they-
Q. That is the first knowledge that he had T 
A. That is rig·ht. 
Q. And I believe you say that you looked underneath the 
truck and saw some brake fluid T 
A. ~enever he told me at the scene that his brakes failed, 
well, I did notice some fluid or some small, thin oil substance 
that had drained down under the car. 
Q. And I believe you say you asked him how fast he was 
going when he realized that his brakes had failed, and you 
said that he said that he was going 25 miles T 
A. That is right; as near as I remember, that is what he 
said, sir. 
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:page 34} OFFICER GENE L. PAYNE, 
called as a witness on behalf of the plaintiff, and 
.having been first duly sworn, testified as f.ollow.s: 
Examined by Mr. Fine: 
• .. • • 
page 35} 
• 
Q. What were the weather conditi-Onsi 
A. The weather conditions were dry and it was daylight and 
it was clear weather. 
·Q. What time do you records indicate that that collision 
OCCl'lrred! 
A. It wa:s :at 12~46 P. M. on a Saturday. 
• • • 
page 37 ~ 1, ! 
ALICE M. ROUNTREE, 
the plaintiff, having been, first duly sworn, testified as follow~; 
Examined by Mr. Fine: 
Q. You are Mrs. Alice M. Rountree? 
A. Yes, sir. 
Q. Mrs. Rountree, how old are you f 
A. Thirty-four. 
Q. Where do you live? 
A. 540 Dixie Drive. 
Q. Won't you speak up a little bit? 540 Dixie Drive! 
A. Yes, sir. 
Q. And I believe you are a housewife f 
page 38 ~ A. Housewife. 
Q. You are married Y 
A. Yes, sir. 
Q. And you have five children f 
A. Yes, sir. 
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Q. The oldest oirn is what a:ge·'l 
A. Thirteen. 
Q. Your youngest one 'l 
A. Twenty months. 
. Q. On, .Sa:turday, Septem'ber 17, 19551 yon were driving: 
your husband's De Soto sedan automobile in a southwardly 
direction on Colley Avenue, is that correcU 
A. Yes, sir. 
Q. As you a:pproacfai-d 22nd Street, what speed were you 
making? 
A. 22nd Street'{ 
Q. 22nd, yes. 
A. Averaged about 15 miles an :hour. I was coming across: 
a railroad track. 
Q. All rig·ht. From tirnre on, I want you to tell his Honor 
and the members of the jury exactly what happened. 
A. W eU, I was· going down the street and this truck came 
out from my Ief t, from behind this building, and using my 
own judgment, I think- · 
Q. Won't you turn your fac-e around a little bit? 
pag·e 39 } That is right. Thank you, ma'·am. 
A. To me, it seemed a terrific rate of speed. I 
applied my brakes, waiting to see what he was· going to do. I 
thought he was going straight across the street, but he didn't; 
he made a right-hand turn into my car. 
Q. And what would you estimate his speed at 1 
A. I will estimate it, Mr. Fine, between 35 and 40 miles an 
hour. 
Q. And as you saw him cOine out of the street there, what 
if anything did you do f 
A. Stopped. 
Q. You stopped 1 
A. Yes, sir. 
Q. Would yon please tell the Court, when yon stopped 
whether you were on your right-hand or left-hand side of the 
street? 
A. Right-hand side. 
Q. Had you gotten into the intersection of 22nd Street or 
notf 
A. No, sir. 
Q. After the truck came out, what did the truck do 1 
A. Came across the street. When he turned, he swaved 
back and forth and made a turn. To me, he was heading 
straight on for my car in a head-on collision. 
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Q. Did he hit your car¥ 
page 40 r A. Yes, sir. 
Q. You afterwards were taken to the hospital, is 
that correct¥ 
A. (The witness nodded). 
Q. Now, at the hospital or immediately after you got there, 
what particularly bothered you-
A. My chest and this arm. 
·Q. When you say '' this arm,'' do you mean your left arm T 
A. My left arm, yes, sir. 
Q. What happened to that¥ 
A. Well, it didn't have any feeling in it. I couldn't move 
my fingers. 
Q. And you had Dr. "Wiley at the hospitaH 
A. Yes, sir. 
Q. To look at you T 
A. Yes, sir. 
Q. Is that correct¥ 
A. Yes, sir. 
Q. And then be turned you over to Dr. Rollins, 
A. (The witness nodded). 
Mr. Rixey: Let her do the testifying. 
By Mr. Fine: 
Q. After Dr. Hollins took care of you, what did he do for 
you T Just briefly. You can testify but I want you to go into 
it. 
page 41 ~ A. He put my head in a traction, a three-pound 
weight on the end and-
Q. How long did you have that on you 1 · Do you recollecU 
A. Up until just before I left the hospital. I was wearing 
it off and on. 
Q. Continue. 
A. And then I was put in a cast from my shoulders down. 
Q. From your shoulders down T 
A. Well, from here (indicating), here; a body-it was a 
body cast. 
Q. A body cast from here down to where T 
A. Down to-
Q. All the way down your back? 
A. Yes, sir. 
·Q. Then what happened? 
A. Well, there is quite a few days there, Mr. Fine, I don't 
remember very well. They bad to take me out of the cast. 
It seemed to be pressing against something in my back. 
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Q. And was the cast afterwards removed Y 
A. Yes, sir, three days later. 
Q. Did you have any pain or not Y 
A. Yes, sir. 
Q. You say "Yes, sir." What do you mean? You did or 
you didn't? 
page 42 ~ A. I did have pain. 
Q. And was anything done for you along those 
lines? 
A. I was getting my medications. And I couldn't walk. 
Q. You could not walk Y 
A. No, sir. 
Q. Did you take any sedatives or narcotics as prescribed 
by the physicians T 
A. Yes, sir. 
Q. Nurses wait on you for that. Did that help you some-
times or not? 
A. No, sir. 
Q. At first it did not help you T 
A. (The witness shook her head) Until it was increased. 
Q. Do you know what kind they were? 
A. Beg pardon Y 
Q. Do you know what kind of narcotics they were or don't 
youT 
A. No, sir, I don't. 
Q. You do not; all right. Now, after you were discharged 
from the hospital; what if anything do you do for yourself 
nowY 
· A. Rest. I can't do my work. I have someone to do my 
housework. 
Q. Did you do your own housework with your five children, 
before? 
page 43 ~ A. Yes, sir. 
Q. You took care of your own laundry and iron-
ingY 
A. Yes, sir. 
Q. Since the accident, have you had to have a maid Y 
A. Yes, sir. 
Q. How much is that a day that you pay the maid 7 
A. Five dollars. 
Q. Is that five days or seven days a week? 
A. Well, she works five days a week. My children are home 
from school on Saturdays and Sundays and they help. 
Q. She works five days Y 
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A. Yes, .sir. 
Q. You have just had her for five days! 
A. Yes, sir. 
Q. Who helps you at home with regard to looking after 
you, since you have returned .from,.the hospitaU . 
A. My mother. 
Q. Your mother? 
A. Yes, si:r. 
Q. Since you have been, back from the hospital, have yon 
been able to perform all your household and womanly duties 7 
A. No, sir. 
Q:. Why can't you do thaU 
. A. Well, I C'an't bend over and I can't stoop. 
Q. You couldn't :stoop? 
page 44 } A. No, "Sir; and I can't pick up my baby. 
Q. Do you wear any artificial support now T 
A. (The witne·S'S nodded). 
Q. What do you have on. you now? 
A. I have a garment brace. It has metal strips in the 
back. · 
Q. Do you have it on you now? 
A. Yes, Bir. 
Q. After you have been examined by me and Mr. Rixey, I 
want to ask you to step in one .of the rooms and let me have it 
so we may exhibit it to hi'S Honor and the gentlemen of the 
jury. Now, are you now under the doctor's care, as well? 
Rave you been to the doctor as recently as yesterday? 
A. Yes, sir. 
Q. Concerning your mental pain, have you had any:? 
A. Pain? 
Q. Any worry about this T 
A. Yes, sir. 
Q. Have you been to a physician about that, as well T 
A. Dr. Thrasher. 
Q. Before you went to Dr. Thrasher, did you go to Dr. 
Thomson¥ 
A. He saw me in the hospital. 
Q. SawyouT 
A. Yes. 
page 45 } Q. How much is your hospital bill? Do you re-
collect¥ 
A. $416, I believe. 
Q. And five cents, is that correct? 
A. Yes, sir. 
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Q. That is from the period of September 20, 1955, throug;f:D 
October 4, is that correct! 
A. Yes, sir. 
Q. I hand you a bill for the steel stays that you have orn 
your body and ask you if this is correct, $25 ! 
A. Yes, sir. 
Q. And are these (indicating papers) the special nurses 
that you had: Mrs. Camp, Mrs. Amsden,, Mrs. Ward and 
Mrs. Sherrick 1 
A. Yes,, sir. 
Mr. Fine: I would like to introduce these, may it please the 
Court. 
The Court: :Plaintiff's Exhibit 3. 
{The statements referred to were marked Plaintiff's. Ex-
hibit 3.) 
By Mr. Fine: 
Q. Now, how do you get along at night'! 
A. I don't sleep unless I have a sedative. 
Q. Do you have any pain now! 
A. Yes, sir. 
Q. Where is that pain! 
page 46 ~ A. In my back, down my left leg, the back of my 
neck. 
Q. How does that affect you nowt Can you walk as you did 
before or not! 
A. No, sir, I cannot. 
Q. You have had to expend money for drugs and sedatives, 
A. Medications, yes, sir. 
Q. Did you keep a correct list of it, to the penny! You 
didn't do that, did you t 
A. No, sir, I didn't. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Mrs. Rountree, I believe you were driving south on 
Colley A venue and in your De Sota car. Was anyone in the 
car with you1 
A. No, sir. 
Q. I believe you have testified that as you passed over the 
railroad crossing, you were going about 15 miles an hour! 
A. Yes, sir. 
Q. Beg pardon 7 
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A. Yes, sir. 
Q. Well now, did you continue that speed after you crossed 
the railroad, down to the time that you saw this 
page 47 ~ truck coming out? 
A. Yes, sir, I did. 
Q. About that same speed; and traveling at 15 miles an 
hour, you could have stopped in how many feet Y 
A. I am sorry, I can't answer that. 
Q. You don't know. The ground, pavement, was level, 
dryY 
A. Yes, sir. 
Q. Were your brakes in good condition Y 
A. Yes, sir. 
Q. Can you tell us about any lane marks there in the road 
between 22nd Street and the railroad Y Do you know whether 
the roadbed of Colley A venue is marked off into lanes or not Y 
A. No, sir, I can't but I believe it is. I-I can't swear to 
that. · 
Q. You don't know. You heard Mr. Diggs testify, I be-
lieve, that he was traveling behind you Y 
A. Yes, sir. 
Q. And you heard him testify that he saw this truck coming 
out of 22nd Street and his expression, I believe, was that he 
was making a terrific effort to make the turn Y 
A. (The witness nodded). 
Q. Did you observe that also Y 
A. (The witness paused) I saw the truck come 
page 48 ~ from behind the building. To me, it seemed to head 
across the street, probably to make a left-hand 
turn. 
Q. He seemed to you to be going across the street Y 
A. Yes, sir. I thought he was going to cross the street 
and go up in this lot that was over on the side. I didn't-
( sentence not completed) 
Q. Did you see that he was making a considerable effort to 
make a turnY 
A. He was making an effort, yes, sir. 
Q. Beg pardon Y 
A. Yes, sir, he was. 
Q. You could see, then, I take it, when you first saw him 
coming out of .the street, that the truck was not under con-
trol Y You could see that, could you Y 
A. Yes, sir. 
Q. Traveling at 15 miles an hour, you could have stopped 
your car in a very few feet, coulcln 't you Y In five-
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The Court: The lady says she doesn't know. She has 
already answered that question. 
By Mr. Rixey: 
Q. You could have turned your car either way, couldn,'t 
you? 
A. I could but to my knowledge I was in the proper place 
without, one way, being on the curb. 
Q. Beg pardon? 
page 49 ~ A. I couldn't get any closer. I would have been 
on the curb. I have been driving a car for 16 
years, I know. 
Q. You say you had been on the curb? 
Mr. Fine: Let her answer. Don't interrupt. 
Mr. Rixey: I have a right to understand what she said. 
By Mr. Rixey: 
Q. Did you say you had been on the curb? 
A. I say I couldn't get on the curb to drive the car. 
Q. Oh, you couldn't get on the curb. Do you claim that 
at the time of this accident you were near the curb? 
A. I can't answer that. I don't know. 
Q. You don't know. Both of the vehicles stopped right 
where they came together, didn't they? Is that the idea? 
A. I suppose so. 
DR. HARVEY B. KOCH, 
called as a witness on behalf of the plaintiff, and having been 
first duly sworn, testified as follows: 
Examined by Mr. Fine : 
Q. Dr. Koch, would you state your full name, 
page 50 ~ please? 
A. Harvey B. Koch. 
Q. Your age? 
A. 25. 
Q. Your residence? 
A. Temporarily I am residing at 625 Westover Avenue, 
here in the city. 
·Q. Where are you from originally? 
A. Nashville, Tennessee. 
Q. And your occupation? 
A. I am a physician. 
Q. Are you connected with the Norfolk General Hospital Y 
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A. Yes, sir, I am. 
·Q. In what capacity? 
A. At present I am a first year surgical resident. 
Q. During the course of your duties as a surgical resident 
of Norfolk General, did you have under your observation M:rs. 
Rountre·e? 
A. Well Bir, I was an intern at that time. 
Q. Will you refer, please, to your hospital.record and tell 
us of any occasion that you had to observe her and what her 
condition wa-s and the date, please. . 
A. YeB, sir. I saw Mrs. Rountree on the 24th of Septem-
ber at, according to the note that I put on the chart., 8~5 in the 
evening. 
Q. What was her condition then? 
page 51 } A. To the best of my recollection, she was in a 
full body plaster cast and was complaining of 
rather severe back pain and--
Q. What doe-s your record show? Would you read that, 
please, sir Y 
A. The note that I wrote-
Mr. Rixey! Just a minute. I think he ought to testify to 
her condition rather than re·ad some statement. · 
The Court! If the record was made by you, you may refer 
to it before answering the question, to refresh your memory 
if you don't have a recollection. 
The Witness: Well, I can't remember specifically. 
By the Court : 
Q. Is that your record? 
A. Yes, sir. 
The Court: You may ref er to it. 
A. The note that I wrote was that she was complaining 
bitterly-you want me to read the note or just-
By Mr. Fine! 
Q. Yes, sir. 
A. -or paraphrase it? 
Q. The Judge said you may read it. 
A. (Reading) "The patient is complaining bitterly of 
severe back pain, has had a tremendous amount of narcotics 
and sedatives today without apparent relief,'' and I 
page 52 ~ notified Dr. Hollins. 
Q. For his further attention? 
28 Supreme Court of Appeals of Virginia 
Dr. Harvey B. Koch. 
A. That is right, sir. 
Q. What other connection did you have with that case, Doo-
tor 2 
A. To the best of my recollection, I believe that I ordered 
some narcotics for pain for the patient and, as far as I can, 
remember, that is all. I don't recall too-
Mr. Fine:. Your witness. 
CROSS EXAMINATION. 
By :Mr. Rixey: 
Q. What narcotics were given to her, Doctor! 
A. By met 
Q. Within your knowledge. 
A. Well, I would have to -refer to the record agaiIL 
Q. All right. Ref er to the record. What does the record 
showf 
A. I ordered for the patient-sometime earlier on the day,, 
apparently, I had ordered a 20th of dilaudid, one-twentieth of 
a grain. .A.t the time the note was written and after I had'. 
spoken to Dr. Hollins, I ordered one-sixth grain of morphine 
and three grains of nemutal. 
page 53 ~ Q. That was after you made your note¥ 
A. Yes, sir. 
Q. But up to the time that you made your note, the only 
thing she had had was one-twentieth of a grain of dilaudid, is 
· that right! 
A. Well, no, sir. .A.s I was going over the record last night 
I noticed that going through the nurses' notes she had gotten 
other drugs during the day for the relief of her pain. 
Q. Well, I am asking you what they were. 
A. I will refer to the nurses' notes for that day. She re-
ceived dilaudid, one-thirty-second of a grain. I am sorry-
the times; 8 :50 in the morning. She got half a grain of pheno-
barbital at eight, twelve, four and eight. That is 8 :00 A. M., 
12:00 noon, 4:00 P. :M. and 8:00 P. M. She got a C. L . .A.. I 
can't see the time on that. 
The Court: We are not interested particularly about the 
time. 
By Mr. Rixey: 
Q. Were thev ordered by the doctor f 
A. Not on tliat particular day. You see-
Thomas J. Rountree, et al., etc. et al., v. Alice M. Rountree 29 
Dr. George G. Hollins, Jr., 
Q. Who-excuse me? 
A. Drugs are ordered for the relief of pain for patients in 
the hospital as a P.R. N. order. In other words, as they are 
necessary. Usually they are ordered, oh, every four hours as 
necessary is the way the order is written. 
page 54 ~ Q. In other words, the nurse administers those in 
accordance with the nurse's ideas of such things, is 
that right? 
A. Well, in accordance with the doctor's orders and if the 
patient needs it. 
Q. Who was the doctor in attendance? 
A. Dr. Hollins was in attendance on the patient. 
Q. Dr. Hollins, then, would have been the man who would 
have ordered these narcotic drugs to be administered? 
A. Yes, sir. 
Q. Is that right, Dr. Hollins? All right. Thank you, sir. 
The Court: Is that all Y 
Mr. Rixey: Yes, sir. 
Mr. Fine: Dr. Hollins. 
The Court: The doctor is here. Step up, Doctor. 
DR. GEORGE G. HOLLINS, JR., 
called as a witness on behalf of the plaintiff, and having been 
first duly sworn, testified as follows : 
Examined by Mr. Fine: 
Q. You are Dr. G.eorge G. Hollins? 
page 55 ~ A. Yes, sir. 
Q. Dr. Hollins, would you state your age, your 
residence and your occupation, please, sir? 
A. Age, 44; residence, 1145 Hanover Avenue, Norfolk; occu-
pation is orthopedic surgeon. 
Q. And will you tell us what orthopedic surgeon means, 
what it means to the layman? 
A. Well, specializing in bone and joint surgery. , 
Q. Would you state your educational qualifications, please? 
A. Education is Cornell-
The Court: Can you gentlemen stipulate? 
Mr. Rixey: Yes, sir. 
The Court: The doctor has qualified here numerous times 
as an expert in his particular field. 
Mr. Rixey: I will so admit. 
Mr. Fine: You admit that? 
30 Supreme Court of Appeals of Virginia 
D·r. George G. Hollins, Jr., 
Mr. Rixey: I stated I would. 
The Court: He has stipulated. 
By Mr. Fine: 
Q. All right. Now, Dr. Hollins, you were called upon to 
extend treatment and aid to the .plaintiff, Mrs. Rountree, in 
this case, were you not? 
_A. Yes, I was. 
Q. And when did you first see her? 
page 56 ~ A. I first saw her on September 18, 1955. 
Q. Where did you see her? 
A. Norfolk General Hospital. 
Q. Will you tell us, please, the injuries that she had and 
what you did and your treatment, sir? 
A. Mrs. Rountree complained of much pain in her neck and 
in her back and in her chest. X-rays were made· of the entire 
spine, including the cervical, dorsal and lumbar areas-which 
is the neck part and then the whole back on down, and also 
of her chest and left shoulder. No evidence of fracture was 
found. My diag'Il.oses were as follows: 1. Sprain of the 
cervical spine. That is in the neck. 2. Sprain of the dorsal 
spine, which is the part of the spine where the chest is located. · 
3. Sprain of the lumbar spine. And, 4, contusion of the chest. 
Q. Doctor, would you take your pencil or my pencil, and 
designate what part has been sprained there? (Indicating 
a model spine) 
A. This is a cervical spine, these first seven vertebrae from 
the skull down. And then where the ribs come off is the dorsal 
spine. That is twelve vertebrae down to .here, where the 
lumbar spine begins, which is the part below without ribs, 
and that is five vertebrae there. 
Q. How many vertebrae were involved in the sprain, in 
your opinion, Doctor? 
page 57 ~ A. I wouldn't have any idea just how many were 
involved except that all those areas were involved. 
Q. Will you continue, Doctor, please, sir? 
A. She was treated with complete bed rest with traction on 
her head, with a head halter; that is, an arrangement made 
of heavy cloth around the head, goes under the chin and back 
,of the head. 
·Q. Would you draw a little diagram of that, please, sir, so 
that I could show his Honor and the members of the jury that 
head halter? 
A. (Witness complying) 
--
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Mr. Fine: I would like to introduce that, may it please the 
Court, as Plaintiff's Exhil>it 4. 
(The diagram referred to w.as marked Plaintiff's Exhibit 
4.) 
By Mr. Fine: 
Q. Continue, Doctor. 
li.. This wa:s used to put a pull on her neck with a rope th-at 
went over a pulley at the head of the bed) and then .a three-
pound weight suspended from the rope. 
Q. What is the purpose of that kind of treatment, Doctor? 
Would you explain that, ple-a,se, ·sid 
A. Well, that is to relieve the spasm in the muscles there 
which follow ·an injury like that. They tighten up and tl}.at is 
to make them relax. 
page 58} Q. With a sprain of that kind as you diagnosed 
it, does any muscle damage occur, any nerve in-
jury attached to that sprain? 
A. Not as a general rule. It is possible to have other things 
beside the sprain where nerves are damaged. For instance, 
if thi--
Q. What causes the pain, Doctor, in a sprain like thaU 
That is what I was trying to get at, sir. 
A. Well, the tearing of the ligaments that connect these 
bones together. 
Q. And that is the cause of it? 
A. Yes, sir. 
Q. And when you tear the ligaments, is there any damage 
to anv of the blood vessels? 
A. ·yes. The blood vessels within those ligaments are torn 
and, of course, there are little nerves in the ligaments that 
are torn. 
Q. And is that a necessary component of a sprain? 
A. Yes, sir. That is what a sprain is, a tearing of liga-
ments. 
Q. Continue. I just wanted to understand it. 
A. With this her neck symptoms improved in the next two 
·or three days but then she began to have increasing pain in 
the lower back and then, after another two days, that began 
· to improve also. At one time it was_ necessary to 
page 59 ~ apply a plaster cast to her body, which ran from 
her neck down to around her hips. That was on 
September 24, in an attempt to relieve this bank pain. As 
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tha:t improve'd that was removed be,cause it was: unc0,mfort-
able for her. 
Q. Doctor, did you give ner any prescription whatever for 
pain! 
A. I ordered medication for pain~ yes:, while me-
Q. As needed 1 
A. Yes. 
Q. And, Do,ctor, could you describe the general sort o:f' 
pain in connection with an injury of this kindt Is it just 
ordinary paint Was it very severe in tI:r.is case t Just tell us: 
what your observations were and the benefit of your experiencei 
and education, please, sirf 
A. Well, she appeared to have more pain than was usual 
following an injury such a:s this. She appeared to have right 
much pain. 
Q. Now, Doctor, you have s-een her a:s late as yesterday, I 
belie-ve f 
A. That is true. 
Q. How is she getting along now? 
A. WelI, she has made considerable improvement since> 
her· time in the hospital, but she is still having pain to some-
extent, both in her neck and in her lower back and also down 
in her hips and legs. 
page 60 ~ Q. Did you prescribe anytlling for her backf 
A. Yes. 
Q. Go right ahead. I won't interrupt you. Then I wiU 
ask you questions later. 
A. In the first place, she left the hospital on October 2nd 
and was seen in my office on the 24th, at which time she had 
obtained this corset, which I had advised, and when she was 
able to get around enough to get it, she did. Examination of 
her back that time, October 24th, showed moderate tenderness 
at the lumbosacral spine area. That is in the lowest part 
of the spine; and to the left of the mid-line and in the left 
posterior thigh. And she has complained of some pain in 
this left thigh off and on since then. Left straight leg raising-
test-the straight leg raisin~· test was to 95 degrees bilateral 
at that time, with pain on the left. That is, raising the leg 
with the knee straight, it stretches the main nerve trunk that 
runs down the back of the leg and if there is any irritation of 
that, why, it makes more yain. Motion in her back-that is in 
the lower back-was limited 50 per cent in flexion but exten-
sion was full, a full range with mild pain. Then I saw lrnr 
again on December 2nd. She stated she had improved to some 
extent and her pain was more intermittent and not present all 
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day. Then I saw her on January 6, at which time she thought 
there had been some more improvements but still 
page 61 ~ had this soreness in her back and also in her neck. 
Examination of the back at tha.t time showed 
moderate tenderness still at the lumbosacral level and to the 
left of the mid-line, and straight leg raising now was to 90 
degrees bilateral with slight pain on the left, in the left leg. 
At this time motion in the, lumbar spine was a full range with 
mild pain in both directions. Examination of the neck showed 
no tenderness and full motion without pain. 
Q. Now, Doctor, in your opinion how long will this pain 
persist that she has today? 
A. As a general rule, such injuries require about a year to 
recover, to reach their-I say, to reach their maximum im-
provement. · 
Q. And, Doctor, what is your opinion with regard to any 
permanent disability? Are you able at this time to estimate 
whether she will or will not have disability as long as she 
lives? 
A. I believe it is too early at this time to say. 
Q. To say whether she will. Now, Doctor, having seen her 
yesterday, as you testified, would you say that she would 
have this pain for another twelve months? 
A. Well, it is already several months have gone by. 
Q. But that is what I say. 
A. I would still believe it would probably be around a year 
to reach maximum improvement from the time of 
page 62 ~ her injury. 
Q. Then you are not able to say whether she 
will or will not have a permanent disability at this stage T 
A. That is correct. 
Q. Would you tell what your bill is to date for services 
rendered, please, sir, right up to yesterday? 
A. Yes. That was up to yesterday was $105. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Doctor, I understand you to say that you had X-rays 
taken of the cervical spine and the dorsal spine, the lumbar 
spine and the chest, all of them, and you found no evidence of 
any fracture? 
A. Yes, sir, that is correct. 
Mr. Rixey: All right, sir. I believe that is all. 
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called as a witness on behalf .of the plaintiff, and having been 
first duly sworn, testified as follows: 
Examined by Mr. Fine: 
Q. You are Dr. Robert H. Thrashed 
page 63 ~ A. That is correct. 
Q. And, Dr. Thrasher, would you state your age, 
your residence and your occupation, please, sir 1 
A. Thirty-six. Physician, psychiatrist; 7433 Flicker Point, 
Norfolk, Virginia. 
Q. And, Dr. Thrasher, I believe you specialize in the prac-
tice of medicine as a psychiatrist1 
A. That is correct. 
Q. Would you state your educational qualifications, please, 
sir? 
A. Received my B. S. degree from the College of William 
and Mary in 1941; M. D. degree from the Medical College of 
Virginia in 1944; interned at Rex Hospital, North Carolina, 
for a year. I was in the United States Army as a Medical 
Officer for two years; had a medical residency at DePaul for 
one year; had two and a half years of psychiatric residency 
at St. Elizabeth Hospital, Washington, D. C.; have been in 
the private practice of psychiatry since then; was Psychiatrist 
Director of the Norfolk Mental Hygiene Center for two years; 
on the staff of the local hospitals; belong to the various 
psychiatric associations. 
Q. Will you name the societies, please, that you belong to 1 
A. American Psychiatric Association, of which I :am a 
fellow; and the Southern Psychiatric Association, 
page 64 ~ of which I am a fellow; the local medical society 
and International Medical Society. 
Q. Now, Doctor, you examined Mrs. Paul Rountree or Mrs. 
Alice Rountree, did you not T 
A. I did. 
Q. '\Vould you state, please, what your examination re-
vealed, the treatment that is suggested and your diagnosis? 
A. My examination revealed that-
Mr. Rixey: ·when did he examine her 1 
Mr. Fine: You can examine him in a minute, Mr. Rixey, if 
you please. 
' Mr. Rixey: If Your Honor please, I think he ought to con-
fine whatever examination he made so far as the effects of 
this accident are concerned. I don't know when he examined 
the lady. 
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The Oourt: I think .the doctor ought to outline what .com-
:plaint she made there. 
Mr. Fine : All right. 
::Sy Mr. Fine: 
Q. Will you state, please, when you -examined her, how 
many time'S, the length of your examinations, and the treat-
ments suggested, and so forth? 
A. I saw her for approximately an hour and a half on the 
14th of J·anuary 1956. 
Q. You may refer to your notes, -sir. 
:page 65} A. And again for approximately an hour and a 
half yesterday, the 23rd of January 1'956. I did a 
r.egul'ar psychiatric examination and a physical examination. 
Q. All rigilt, ·sir. Now, would you tell us, plea.se-
Mr. Rixey: Just a minute. If Your Honor please, I don't 
think there ha-s been -any evidence in this case from either of 
the two doctors. that have testified, the two physicians who 
have treated her soon after this accident in September, neither 
of them would indicate any injuries so far as psychiatry was 
concerned, resulting from this accident. 
The Court: This doctor is a medical doctor. He may be· 
examined as to whether tho'Se matters about which he 
examined her-
Mr. Rixey: Well, he saw her first the 14th of this month. 
The Court: Yes. 
By the Court: 
Q. Did her complaint to you indicate why she went to see. 
you? 
A. Yes, sir. 
Q. What was the reason why she went to see you? 
A. She at that time complained of crying spells, of sleep-
lessness, of severe nightmares which had started after-imme-
diatelv after the accident in which she was involved. 
page 66 ~ Q. Do you tie in, in any way, the accident to such 
complaints Y 
A. Yes, sir. 
Q. Then, such complaints that she had and made to you 
could have probably resulted from the automobile accident? 
A. Yes, sir. 
Q. In your opinion? 
A. Yes, sir. 
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Mr. Rixey: If Your Honor please, he knows: nothing what-
ever about the automobile accident. 
The Court: None of the doctors do~ except what she told 
them. I think he ma:y te-siify. 
Mr. Rixey : I note an exception. 
The Court : Exception noted. 
By Mr. Fine: 
Q. All right, sir. In connection with your examination and 
the history and treatment; now you can continue, Doctor. 
A. As a result of my examination, I am of the opinion that 
she had suffered a traumatic neurosis, manifested by a phobia:1 
anxiety, depression, nightmares and withdrawal from con-
tact with other people. There were other symptoms involved. 
Q. Will you state those, please, sir? 
A. May I give it in sort of a summary fashion? 
page 67 ~ The Court ~ In any wa:y that you wisir. It is 
your note. 
The Witness: All right, sir. 
A. (Continuing) Following tl;te accident, she was in u 
dazed, hysterical condition for several hours. She was suffer-
ing from pain in her neck, in her back and in her leg. She in 
the hospital was restless and nervous. When she went home 
she soon discovered that she had to avoid contact with people, 
especially if the aceident was mentioned or any questions were-
asked she would get very upset. She had to go to the extent 
of refusing to accept phone calls and even lrnd her mother 
let the telephone ring once, hang up, dial again, so that she 
would know it was her mother was calling and her mother 
would not speak of the accident to her. She was unable for 
awhile to go to visit the doctor because she had panic reaction 
in the car and was fearful of going and would not go-would 
not go out of the house, would not ride in the car. Eventually1 
around-sometime in November, she did begin to drive again 
and then she noticed that even though somewhat anxious in 
driving, it was not too bad except when something came from 
the side she would have a startled reaction but was able to 
keep it under some control. She soon after the accident be-
gan to have terror nightmares in which there were scenes of 
accidents and so forth and of being hurt and pain. She did 
not sleep well. As I say, she withdrew from other 
page 68 ~ people, did not have contact with other people ex-
cept for her immediate family. The-
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By Mr. Fine: 
Q. Dr. Thrasher, excuse me. I was going to ask you this: 
"\V-ith this mental reaction that she has that you checked into-
Mr. Rixey: He didn't say he checked into it. He said that 
is what she told him. 
The Witness: Yes, sir. 
By the Court: 
Q. Doctor, the recitals you have just made are of things 
that the patient told you 1 
A .. That is based on the history from the patient. 
Q. And you reach your conclusion as to her present condi-
tion based on what she told you 1 
A. That is correct, sir. It is based on what the patient told 
me. 
By Mr. Fin,e: 
Q. Yes1 
A. Sir, may I qualify that, please? 
Bv the Court : 
·Q. Plus your observations in your office1 
A. Of the patient and her emotional reaction as she was 
describing these various things which, of course, is important 
to me, because people describe things in various 
page 69 ~ ways, and the way they describe it and the emo~ 
tional reaction is of some significan,ce in arriving 
at a diagnosis. 
By Mr. Fine: 
Q. Doctor, is that consistent, in your opm1on, after you 
have examined her and what she told you, with your diagnosis 
of traumatic neurosis 1 
A. It is. 
Q. Doctor, what is traumatic neurosis and state whether or 
not that will eventually be cured, in your opinion. 
A. Traumatic neurosis is a psychological or emotional re-
action resulting from a trauma to the psyche or to the body 
or both, which results in the symptoms such as she has: the 
depression, the anxiety, the phobias, the nightmiares, the 
fears and the nightmares. 
Q. Now, Doctor, let me ask you this: Will that eventually 
cure up or not, in your opinion? 
A. I think that it-I think this, that she needs psychiatric 
treatment. I think that it might clear up without psychiatric 
treatment after a period of time. I think there is a-
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. Q. Let me interrupt you, if I may. What period of time, 
That is exactly what I-
A. That I can't be specific about, but I would say-' 
Q. Could you give us your opinion on a minimum and maxi-
mum and based on your personal observation of her 
page 70 ~ case1 _ ... 
A. I would say that without treabneiit it would 
probably not clear up at least until most of her physical symp-
toms have been alleviated. Sometimes, we can do a good deal 
about the emotional symptoms when they still have physical 
symptoms, with treatments. Insofar as the treatment that I 
would recommend at the present time, I feel like-and I 
cannot be sure of this absolutely-but I feel like froni 15 to 20 
visits over a period of several months, four or five months, I 
say psychiatric interviews and then the various drugs that we 
have to use. She has to have medication for sleep, she does 
now. She is now on thoriazine, which is a tranquilizing drug 
which reduces her tension some. 
Q. Have you prescribed that for her, Doctor1 
A. I prescribed that for her the first time I saw her; yes. 
Q. Has that helped her somef . 
A. That h_as helped some. The sleeping medicine, the first 
one I prescribed irritated her stomach and she could not take 
that particular one. And so I have changed tha_t last 1iight. 
I don't know how the new sleeping medicine is helping her. 
It is important that they get their sleep and it is important 
that they get relaxed as much as they can; otherwise, it tends 
to become worse. 
Q. Doctor, assuming that she would have some pain for 
about twelve months long, how long in y<:mr opinion 
page 71 ~ would she have this traumatic neurosis, 
A. Assuming that she has pain for-I would say 
that there is a good likelihood that within a month of so after 
her other symptoms are cleared tip, that her neurosis-it is 
difficult to tell. They go-·  they can go either way. I cannot be 
sure of it. Some of them do and some of them don't. I don't 
really know her well enough at the present time to say for 
sure whether I thought it would clear up or not of its own 
accord. Now, t think it is quite possible with treatment that 
the emotional part of it, her sletip and her phobias and those 
things can be cleared up perhaps before the physical symptoms 
are, within six or eight months. 
Q. Between six and eight months after her physical-
A. No, no; with treatment. 
Q. Between six and eight months from now? 
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A. Yes, without her physical symptoms being completely 
deared up. 
Q. Doctor, what is your bill to date1 
A. $50. 
Q. If she took tho~e psychiatric treatments you suggested, 
what would that cost her; approximatelyt I don't mean to the 
penny. 
A; It costs approximately $300. 
Mr. Fine: Your witness. 
page 72} CROSS EXAMINATION. 
.By Mr. '.Rixey ~ _ _ 
Q. Doctor,you say you first :saw Mrs. Rountree on January 
14thf 
A. That is corr·ect. 
Q. r_rirnt is the first time you ever saw hed 
A; Yes, sir. _ _ . . 
Q. Before that time, do you know whether she had been to 
see another neurosurgeon T 
A. Another neurosurgeon, ·sir f 
Q. Yes, sir. 
A. I am not a neurosurgeon. 
Q. You are not? 
A. You_ mean _another _psychiatrisU 
Q. Well, what is the difference between a neurosurgeon and 
a psychiatrist 1 
A. A neurosurgeon is a surgeon who operates on the brain 
and the nervous system. A psychiatrist is a person who is 
interested in mental and nervous illnesses which are not neces-
sarily of an operative nature. . . 
Q. Well, what would you call Dr. James Thomson f 
A. A neurosurgeon. _ _ 
Q. Is he not qualified to operate in the field of psychiatry? 
A. He is not a psychiatrist, sir. _ _ . . 
page 73 } Q. You would say that he is not qualified to 
operate in the :field of psychiatry? 
Mr. Fine: I object to that. He said he is not a psychiatrist. 
He may be, but I don't think that is material. _ 
The Court: He may not be a psychiatrist but he may be 
able or may not be able-
Bv the Court : 
·Q. A psychiatrist doesn't contemplate operation, dtYes he T 
A. No. 
40 Supreme Cw.rt of .Appea~ of Vi,:r;gmia, 
Dr. Robert H .. Thrashe'1. 
Q. Cutting anybody! 
A. No. A psychiatrist does IEOt operate- with a knife. 
By Mr. Rixey ~ 
Q. I ask you if Dr. Thomson,. J mies Thomson,. in your 
,opinion is qualified to operate in the field of psychiatry? · 
A. Y 0'11 mean, to wark in the· :field of psychiatry Y • 
Q. Yes, mr. . 
A. I think Dr. ThOID.son is a:s qualified a:s a medical doctor 
who iS' not a specialist in psychiat:r:y is qualified. 
Q. And do you know whether or not this lady had been 
going to see Dr. Thomson before she went to see you:? 
A. I don't recall. I don't know for a fact that he did. 
Q. You didn't get any information on thatt 
A. No. I don't :recall that I did', sir. 
page 7 4 f Q. And I understand your opinion, Doctor, is 
that, regardless of whether she receives treatments 
from you or not, in ywr opinion these symptoms that you 
say she told you a.bout will clear up as soon as the physical 
pain clea:n up°l · 
A, That in my opinion is a distinct possibility. I do not 
feel that I can say that it is probable but it fa a distinct possi-
bility. 
Q. But, in any event, I understand your testimony is that 
you are of the opinion that if she will take these treatments 
from you, then at the end of six or eight months, regardless: 
of her pain, theB"e symptoms wil1 clear up Y 
A. Will be much better. 
Q. Well, I understood you to say that they would clear 
up. 
A. All right. 
Q. Is that right? Is that con·ectf 
A. I don't recall whether I said that precisely in those 
words or not. You want to know-
Q. -your opinion on it. 
A. I think it is probable that they will clear up. 
Q. Probablef 
A. Probable. 
Q. All right, sir. Thank you. 
The Court: You are excmsed. You ma.y go. 
you have next Y 
• • • • • 
page 90 ~ 
• • • • • 
Whom will 
J 
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E. L. HALE, 
called as a witness on behalf of the defendants, and having 
been first duly sworn, testified as follows : 
· Examined by Mr. Rixey: 
Q. Your name is what, please, sir¥ 
A. E. L. Hale. 
Q. What is your occupation, Mr. Hale¥ 
A. I have a used car lot on the corner of 22nd and 
page 91 ~ Colley A venue. 
Q. Are you related or connected with Mr. and 
Mrs. Rountree here, the owners of the Rountree Paint and 
Spray Equipment Company) or with Mr. Gregory, either¥ 
A. No, sir. · 
Q. Where were you at the time of this accident¥ 
A. I was standing in front of my office, which is facing 
Colley Avenue. The office faces Colley Avenue and the lot is 
open in both ends, towards 22nd and back onto Colley A venue. 
Q. You were facing Colley Avenue right at the intersection 
there where this accident occurred¥ 
A. Yes, sir. 
Q. Now, I am going to ask you please to tell the jury what 
you saw in reference to it. 
A. Well, that afternoon I was waiting for my wife to come 
from work, to take her home, and this truck was coming down 
22nd Street towards Colley A venue and diag-
Q. Would you tell the jury your best estimate of the speed 
of the truck when vou first saw it¥ 
A. I would say he was going approximately 25 miles an 
hour and the thing that attracted my attention to it was the 
fact that he was racing the motor, trying to evidently get it into 
another gear or something to stop. When I first actually 
saw the truck, it was coming up to my lot, which 
page 92 ~ my lot runs back on 22nd Street approximately 85 
feet and it was-I would say inside of my property 
line, and the boy was doing everything, I would say, that he 
could to try and get the truck stopped, it looked like to me. 
And as he came up to the corner, which-something that 
hasn't seemed to have been brought out, there is a dip in the 
pavement there. And evidently when he went into that dip to 
make the turn, I see it every day, people hit that and they 
slide and what have you. And the truck, left front of the 
truck, hit the left front of the other car involved in the acci-
dent, which Mrs. Rountree was in. 
Q. Now, could you tell, Mr. Hale, what he was trying to do¥ 
To get it into another gear? Did you say something like 
that¥ 
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, Mr. Fine: I object to leading, if Your Honor please. 
The Court: Objection sustained. 
By Mr. Rixey: 
Q. You said something about his racing the motor and 
something about another gear. I didn't quite understand . 
. A. I just brought up that what actually attracted my atten-
tion to it, having a used car lot I don't like people to get in 
my cars and race the motors, and when somebody races one I 
look to see what it is and-
page 93 ~ By the Court: 
Q. When you first noticed or heard the racing, 
from that time on until the time of the accident what did you 
observe as to what the motor-
A. To my estimation, the boy-evidently Mr. Gregory was 
very busy inside trying to do something to get the car under 
control, evidently. 
By Mr. Rixey: 
Q. And you say your best judgment as to the speed was 
25 miles an hour? 
A. I would say it was that, sir. 
Q. Did you talk with the boy afterwards 1 
A. I-I went out there immediately and was out there when 
evidently this gentleman that was behind Mrs. Rountree and 
when the police officers came up, and we helped Mrs. Rountree 
out of the car and the police took her to the hospital. And the 
boy was there and he asked the policeman to notify his em-
ployer and he told me who it was and the policeman told me 
if I wanted to I could call. And I went to my office, which 
is rig·ht across the street, and phoned them and told them 
that their truck was in an accident. 
Mr. Stackhouse: If Your Honor please, a juror wants to 
know where the location of the lot is here. 
The Court: Step down; explain it to the jury. 
Mr. Stackhouse: And-
page 94 ~ A Juror: Where that dip is in the pavement 
you were talking about. 
By Mr. Rixey: 
Q. This (indicating) is 22nd Street here? 
A. This is 22nd; this is 22nd, this is Colley A venue. My 
lot runs approximately 100 feet this way (indicating) and 
82 feet, approxjmately1 this way. The dip that I am-
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Q. Wait a minute. 100 feet on Colley? 
A. Yes, 'Sir. 
Q. And 82 feet on-
A. -22nd. 
Q. At the southeast corner? 
A. Yes, sir. 
Q. Is that right 1 
]3y A Juror: 
·Q·. Where were you at the time of the accident? 
A. My office building is right in here (indicating). 
Q. Yes. 
A.. I have a driveway goin$' out onto 22nd and I have a 
driveway going out here {indicating). I was standing here 
in front of my office. 
Q. Say about 150 feet from the ·scene of the accident T 
A.. I would say 100 or in that-the dip that I was referring 
to is right here, sir; like most of the -streets around 
page 95 } here. 
Q. In other words, a drainage dip 7 
A. Just a dip in-ye:s, :sir. 
Q. Drainage-
J3y Mr. Rixey: 
Q. A drainage dip across the mouth of 22nd Street? 
A. 22nd Street onto Colley. 
Q. Parallel with ColleyT 
A. Yes, sir. 
Q. Mr. Hale, did you notice any brake fluid at the rear of 
the car that the officer testified to T 
A. Yes, sir. 
Q. Well, will you tell the jury what you saw there T 
A. After the accident, naturally, being there and hearing 
the officers talk and everything, and the brakes and seeing 
what was going on and being in the automobile business, the 
back of the truck was facing right-when it was all over with, 
the back of the truck was facing right at my office. And I 
would say that almost back to the edge of Colley A venue and 
22nd, there was part of the evidently brake fluid because it 
was underneath it; where the dirt was, it was more than there 
was in the street where he made the turn. 
Q. Mr. Hale, can you come down here, please, and show 
us the approximate positions of the two vehicles, where they 
stopped in reference to the intersection and the street T 
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A. This.--
page 96 f Q. Of course, we know that is not drawn to. sca:Iea. 
A. Is this towa:rtls 21st f 
A Juror: No. This is-. 
Mr. Rixey: This hr 21st. 
Mr. Firre: How a:bout using the fable f 
The WitrresfJ: This is' 22nd. This street is not over here-,. 
is tha:t right T 
Mr. Rixey: That is· right. I believe this runs a:cros-s here:. 
TI:te Witness: Coming fo 21st, is tha:t righU 
Mr. Rixey:" No, sir. · 
Mr. Fine:. Cciming-
A Juror: Coming down Colley Avenue from this end and 
this would 'be 22nd Street. How about that'l That gives it 
"better. 
Mr.· Rixey ~ The railroad is here (indica:tingJ. 
A Juror: Coming through here, then. ~ 
A. C'oming through, I would sa:y tha:t Mrs. Rountree 1s car 
didn't quite get info the intersection. I mean into the-into 
22nd Street. She stopped evidently just before there. And 
this truck when it came around, when it hit this ditch or what-
ever it was here, this is where the impact was, to my recollec-
tion. And I would say this car here, I noticed she was talking 
abont white lines; there is- no white lines up bv the railroad 
track. I mean my business is there· and the only 
page 97 ~ place the white lines is at 21st Street, there is a line 
· to show that there is two lanes of traffic over here, 
one for left turn and one for right turn. I would say that 
this car wonld be comparatively in this lane of traffic. and-
By Yr. Rixey: . 
Q. By "this, H you mean the center lane f 
:Mr. Fine: He didn't say that, Mr. Rixey. I object to that. 
He is your witness and you said center lane. He said it was 
on-
Mr. Rixey: He said "this lane'' and he had his finger here. 
I didn't know which-
The Witness : Well, there is two lanes of traffic there. I 
would say it was in the lane of traffic, the rig-ht lane of traffic ~ 
the left, sort of-if it went, continued to the corner of 21st 
Street, I would say it was in. the lane to make a left-hand 
turn. 
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By Mr. Rixey: 
Q. All right. In other words, that would be the center lane, 
wouldn't it 7 
A. Well, if there was-
Q. One lane here (indicating), one in the center, one over 
here (indicating) ; is that right7 
A. No, sir. Two lanes here (indicating) and two lanes here 
(indicating). 
page 98 ~ By the Court : 
Q. Was the car that the lady was driving to the 
right of the center of the street? 
A. I would say yes, sir. 
By Mr. Rixey: 
Q. Could you tell us or did you note the distance between 
her right-hand wheels and the western curb line f Did you 
notice that f 
A. I walked around there. I would say that there was 
enough room that possibly a car could go through there, but 
it is actually-she could still be there and be in the right lane 
because it is two lanes. 
Q. I understand. You think that it was sufficient space 
there for a car to go between her car and the western curb 
line? 
A. The curbing is funny from where 22nd Street to the 
railroad tracks, the curbing may be a little closer in there 
than it is over here. 1 
A Juror: It certainly is. I have noticed that. 
Mr. Rixey: I believe that is all. 
CROSS EXAMINATION. 
Bv Mr. Fine: 
• Q. Mr. Hale, as I understand it, there is no ques-
paO'e 99 ~ tion she was on the right side of the road? 
0 A. Yes, sir, she was. 
Q. And she was stopped f 
A. When I seen the crash, she was stopped. I would say 
she was stopped. 
Q. Standing still? 
A. Yes, sir. 
Q. An~ she was also sout!3- of 22~d Street, south of the 
intersection f North of the mtersechon 7 
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A. It was right-I would say right at the intersection, sir. 
Q. But she hadn't gotten into the intersection 7 
A. Into the center of itv · 
Q. No; hadn't gotten past the sidewalk line there 7 As you 
have here-
The Court: A prolongation of 22nd; if 22nd had continued 
over west and had a curb over there. 
The ·witness: That would be debatable. I mean I would 
. say that she was right at it. 
By Mr. Fine: 
Q. Right at it 7 
A. Yes, sir. 
Q. But hadn't gotten into it, is that correcU 
A. Well, to clarify it, I would say she stopped right at 
it. 
page 100 ~ Q. That is what I was trying to say. 
By the Court: 
· Q. Is 22nd Street, at the intersection there, to the railroad 
track, a distance of an ordinary city block or noU 
A. Between 22nd and the railroad track 7 
Q. Yes. 
A. No, sir. It is just the-
Q. What is your estimate of how far it is from the southern-
most railroad track to the northern corner of 22nd and Colley? 
A. I would say it is only-not being too good at judge of 
distance, but I would say, using my business, I would say not 
over three car lengths long. 
Q. There was some testimony this morning that it was a 
citv block. 
A. No, sir. 
The Court : That is all, sir. You are excused. 
Mr. Fine: Let me ask him this one question, Judge; then 
I will be through. 
By Mr. Fine: 
Q. When you estimated the speed of this truck operated by 
this young man, you said I believe, to quote you correctly, 
around 257 
A. Yes, sir. 
Q. When you first saw him, how far was he 
page 101 ~ from Colley A venue 7 
' A. Oh, I would say, judge-as I said, he just 
entered-I would say around 80 feet or 90 feet. 
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Q. You saw him 80 feet back of Colley Avenue? 
A. Ye·s, ·sir. 
Q. Did you ob-serve his speed, as to whether it increased 
or decreased after you first saw him Y 
A. No. I was watching him trying to manipulate the- thing. 
I wouldn't ·say-I couldn't say whether he started going faster 
or slower. He was trying to do something, I could see that; 
1mowing, in driving. 
Q. Now, when you-
Mr. Rixev: Wait a minute. Let him nnishJ plea.se. 
Mr. Fine; I thought he had. 
By Mr. Fine: 
Q. Have you finished2 
A. Yes, sir. 
Q. All right. Then you ·said sometbing about racing the 
motor. Did you hear the motor race before you saw him Y 
A. I would say that was what called my attention to it. 
Q. What attracted your attention? 
The Court: He has already testified to that. 
Bv Mr. Fine: 
• Q. Did he continue to :race the motor after you 
page 102 } saw him Y 
A. I think he was racing the motor when he 
went right by my driveway. 
Q. In other words, right up to the point of impact, would 
you say? 
A. No. I wouldn't say that. 
Q. But right past your drive? That would be past-
A. I would say 30 foot, to 30 or 40 foot in back of Colley 
Avenue. 
Q. Did you ever see him try to use his hand brake? 
A. It looked like he was using everything in there. I don't 
know what he was doing. 
Q. Did you see his hand on the hand brake Y 
A. You can't see over a door, sir. 
Q. You couldn't see Y 
A. No, sir. 
The Court: You are excused, sir. You may go. 
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a defendant,. having. been first duly sworn, testified 
as follows: 
Examined by Mr. Rixey: 
Q. What is your :o,a.me, p'lease °l 
A. James K. Gregory. 
Q. How old are you~ 
A. Twenty. 
The Court : Try to raise your voice so those gentleme:m-
A. (Continuing} I am twenty. 
By :Mr. Rixey: 
Q. How old a:re you f 
A. Twenty. ·. 
Q. For whom.do you workf 
A. Mr. Ronn:t:ree and :Mrs. Rountree-. 
Q·. Mr. and Mrs:. Rountree 1 
A.. Ye:s> sir. 
Q. How lon:g have you worked for them r 
A. 'That wwid l>e a year in March. 
Q. What was your regular duty with Mr. a:nd Mrs. 
Rountree~ 
A. I went to work there as a track driver and then I was 
brought inside, to work on the counter and answer the phone. 
Q. How long did you operate as a truck driver'l 
page 104 f A. Five months. 
Q. And then you we:re brought on the inside to 
do what? 
A. Do clerical work, as a clerk. 
Q. So {or a period of some months your regular job was on 
the inside? 
A. Yes, sir. 
Q. Is that correct f . 
A. Yes, sir. 
Q. Now, tell the jury, please, how it happened that you were 
driving the truck on this particular occasion. 
A. I was given money to go to the post office to get some 
stamps. . Q. Where is the post office where you were going f 
A. It is on Colley A venue, near· the intersection of 39th 
Street. 
Q. Where is the Rountree Paint and Spray Equipment 
Company! 
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A. It is between 21st Street and 22nd Street, on Granby 
Street. · 
Q. All right. You got in this truck, then, on Granby Street? 
A. Yes, sir. 
Q. Went to 22nd and turned into 22nd T 
A. Yes, sir. 
page 105 } Q. Is that right Y 
A. Yes, sir. 
Q. Now, describe your procedure, the procedure that you 
took from that time down to the time of this accident. 
A. I went down 22nd Street, and about two blocks before 
I got to Colley A venue there is a small street that connects 
22nd and 21st. It goes by Bruce-Flournoy's, Ford motor 
dealer. I had to stop there. Somebody pulled out in, front 
of me and made a wide turn; I had to stop. 
Q. Did you use your brakes to stop? 
A. Yes, sir. 
Q. Did the brakes hold? 
A. Yes, sir. 
Q. Was there anything about that stopping to indicate any 
defect in your brakes? 
A. No, sir. 
Q. All right. Go ahead. 
A. The car went on by and I went on. I proceeded towards 
Colley Avenue. I came up-I can't say exactly how many 
feet it was before I got to Colley A venue, until I applied my 
brakes. I didn't have any brak~s. First thing I thought of 
was gearing. 
Q. What do you mean by you didn't have any brakes Y What 
do you mean by that? 
A. The brake pedal went all the way to the floor board. I 
pumped them a couple, about twice, to see if they 
· page 106 } would come up. They didn't. So-
. Q. Would your brakes hold at all? 
A. No, sir. So the first thing came to my mind, gear it 
down slow enough so I could make the curb, but I couldn't get 
the truck into second gear. 
Q. Did you try to get it in second gear? 
A. Yes, sir. 
Q. Could you do it Y 
A. No, sir. It wouldn't go in the gear. 
Q. What did you do then Y 
A. It was no cars parked along on the left-hand side of the 
road so I swung as far as I could without hitting the curb, so 
I could make a wide turn. 
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Q. Wait a minute now. You swung as far-to which direc-
tion? 
A. To the left curb. 
Q. In which street were you then Y 
A. 22nd. 
Q. You swung over to the left curb Y 
A. Yes, sir. 
Q. Why did you do that? 
A. So I could make the turn without-to try to keep from 
hitting anybody, if anybody was coming the other way. I 
knew I would never make a turn sticking to the right curb. 
Q. All right. 
page 107 ~ A. So I made the turn. I was trying to cut wide 
and I saw her car coming across the railroad 
track. So that is when I started sliding then, because I turned 
as hard as I could to get out of her way and then I ran into 
her. 
Q. Did you turn as hard as you could Y 
A. It wouldn't go any further. 
Q. Then you came together. Did your truck move any 
distance then Y 
Mr. Fin,e: I object. Let him testify what happened. 
By the Court: 
Q. What happened after the impact¥ 
A. It was a dead stop. Neither one of us went either way. 
I got out. and walked over to her truck-car, and asked her if 
she was all right. She didn't say anything and then some 
man I don't know who it was, I don't even remember, came 
up and helped her out of the car. She walked-
By Mr. Rixey: 
Q. Let me ask you this: How many times within, say, a 
month before this accident, had you driven that truck¥ 
A. Every day. 
Q. You had driven it every day¥ 
A. Yes, sir, except Sundays. 
Q. Did you ever have any intimation or knowledge or any-
thing to make you believe that the brakes were bad, before 
this time that they failed on this particular occa-
page 108 ~ sion Y 
A. Not while I was driving it, no, sir. 
Q. Had you heard anything from anyone else about the 
truck, the brakes being bad Y 
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A. No, sir. 
Q. Who was the regular driver of that truck! 
A. Derl Sloan. 
Q. Is that the young man that sits over there? 
A. Yes, sir.· 
Q. He was the regular driver Y 
A. Yes, sir. 
Q. Had he ever told you anything about the brakes being 
in bad shapeY , ·. 
A. No, sir. 
Q. Now, come down here, please, and place these-two vehi-
cles, if you will, at the place where they wound up. This 
(indicating) is 22nd Street. I don't believe it crosses here. 
A. No street here. 
Q. This is Colley going north up here, and the railroad 
tracks are up here. Take these two vehicles and show where 
the two vehicles wound up. 
A. Mrs. Rountree was coming down, across the railroad 
track going south. I was coming down 22nd Street going 
west. And right along back in here is where I first applied my 
brakes, on back up near Bruce-Flournoy's. I came on down 
the street and I started to stop at the stop sign. I 
page 109 } found out I didn't have any brakes. So I went 
wide this curb, tried to make this turn and met 
right about here (indicating). 
Q. Tell me, please ; could you tell me what the distance was 
from Mrs. Rountree's right-hand wheels to the western curb 
lineT 
A. I would say it was approximately ten feet. 
By the Oourt: 
Q. What was the answer? 
A. Approximately ten feet. 
Q. Ten feet? 
A. Yes, sir. 
Mr. Rixey: Is there anything else you want to askY 
The Court : That is all. 
By Mr. Rixey: 
Q. Was there anything in that distance there? 
A. No, sir. 
Q. And that (indicating) is about where you stopped, is 
that right? 
A. Yes, sir. I was-yes, sir. 
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Q. AH right. Yau may sit back up there now. Mr. Gregory,. 
you knew that the stop sign wa:s; there, did yoo 1 
A. Yes, sir. I go by there every day. 
Q. AS.Ii yolll approached that, as vou were coming dCJWl'l 22.ncl 
Street, now fast were you traveling t 
page 110} A. 25 miles an hour .. 
Q. Did you intend to stop there at the stop 
sign Y . 
A. Yes, sir. 
Q. And what did vou do in order to do sof · 
. · l.:.. First ·1 applied my brakes, as a normal person would. 
Q. Would the brakes hold at all Y 
A~ No, sh-. · 
Q·. Would they make any slackening in your spe.ed at all! 
A. No, sir. 
Q·. What did you do then, when you found that your brakes 
were not workingf 
A. 1 pumped the brake-s to see if. that would do any good,. 
and it didn't. So I tried to get the car-the truck-into 
second gear so I co1,1ld make the tnrn. It wouldn't go. 
The Court: The gentlemen can't hear a word you say, I 
believe. 
A. ( Continuing) I tried to put the truck into second gear 
so I could make the turn, slow down enough, but it was serap-
ing. . 
By Mr. Rixey: 
Q. Wait a minute. What wa:s your idea in getting it into 
second gearY 
A. Making the turn without hitting anyone. 
Q. I know, but what idea did you have that put-
page 111 f ting it in second gear would doY 
A. Generally it will slow a car, slow it down. 
Q. Slow itf 
A. Yes, sir. 
Q. Did yon try to get it in second gear °l 
A. Yes, sir. 
Q. Could you do itf 
A. No, sir. 
Q. AU right. Then1 what did yon do f 
A. I saw I couldn't get it into gear so I swung to the far 
curb. 
Q. What do you mean by "swung to the far curb"f Take 
the-
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Mr. Fine: I object to that. He has already been over that. 
It is the third time, if Your Honor please. 
The Court: He had swung over to the corner. 
Mr. Rixey: All right. 
By Mr. Rixey: 
Q. When did you see Mrs. Rountree's car coming! 
A. After-as soon as~there is a building on the right-hand 
corner, a small repair shop for motors. . 
Q. On the right-hand corner; you refer to this northeast 
corner1 
A. Yes, sir. 
Q. There is a building there 1 
page 112 ~ A. Yes, sir. 
Q. When did you see her then T 
A. As soon as I cleared that building. 
Q. And where was she when you saw her! 
A. She was just coming over the railroad track; just across 
the railroad track. 
Mr. Rixey: The witness is with you. 
By the Court : 
Q. How far away were you from the stop sign when you 
first applied the brakes¥ 
lt. I-it wasn't over 100 feet. 
Q. How many1 
A. It wasn't over 100 feet, I know. 
Q. Was it 100 feet T 
A. It was in the vicinity of 100 feet. I can't say exactly. 
The Court: The Court will recess until 2 :00 o'clock. 
(Thereupon, at 1 :00 P. M., Court recessed until 2 :00 P. M. 
of the same day.) 
page 113 ~ AFTERNOON SESSION. 
(Met pursuant to the morning session, with the same parties 
present as heretofore noted.) 
The Court: I think one of the defendants was on the stand. 
Step up, son. Proceed. · 
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resumed the stand and testified further as follows: 
CROSS EXAMINATION. 
· Bv Mr. Fine: 
• Q. You are 20 years old, I believe Y 
A. Yes, sir. 
Q. And you had been driving this truck for about five 
months? 
A. Yes, sir. 
Q. Who else had been driving the truck Y 
A. Derl Sloan, the other driver. 
Q. Who ls iU 
A. Derl Sloan. 
Q. Gerald? 
A. Derl. 
Q. Did Mr. Rountree drive it Y 
A. No, sir. 
page 114} Q. Just you twoY 
A. Yes, sir. 
Q. Did anyone else drive it besides you and Sloan Y 
A. One of the other-driving, have been driving it. 
Q. What is his name? 
A. Lee Watkins was working there before Mr. Sloan came 
to work there. 
Q. And when did he last work there Y 
A. It was before the accident, about a month before the 
accident. 
Q. On this particular day, the accident occurred at 12 :46 
P. M., didn't iU 
A. Somewhere in the vicinity. 
Q. Right at that time; and you were going to the post office 
to get some stamps Y 
A. Yes, sir. 
Q. In behalf of the paint company? 
A. Y e·s, sir. 
Q. And you get off at 1 :00 o'clock, do you, on Saturdays? 
A. Yes, sir. 
Q. So you were in sort of a hurry to go down to the post 
office and come back to get rid of your job at 1:00 o'clock? 
A. No, sir. I had plenty of time to get down, 
page 115 } there and get back. 
Q. I understood you had plenty of time but I 
mean you do knock off at 1 :00 o'clock, and this occurred at 
12 :46; so you had 14 minutes to go down from 22nd Street 
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down to 38th Street and then from 38th Street you were going 
lback to where Y 
A. To 21st and Granby. 
Q. 21st and Granby, and you wanted to get the mail out and 
then conclude your work for the day at 1 :00 o'clockT 
A. Yes, "Sir. 
Q. Do you have a little bit of defect in your fooU 
A. No, sir. 
Q. Limping? 
A. (The witness shook his head). 
Q. You do not. You have perf ectlv good feet Y 
A. Yes, 'Sir. • 
Q. The brakes on this car-you put your foot on the brake Y 
A. (The witness nodded). 
Q. Do you have a clutch hand brake & 
A. Yes, sir. 
Q. You have a clutch hand brake, and when you put your 
foot on the brakes you said you tried to pump it f 
A. Y e'S, "Sir. 
Q. Is that correctt 
page 116} A. Yes, sir. 
Q. When did you pump it before this time t 
A. What? Beg your pardon f 
Q. When did you pump the brake be.fore this occasion T 
A. I never had any occasion to do it. 
Q. Well, how did you know how to pump itT 
A. That just comes from general knowledge of driving a 
car. 
Q. You have had cars, then, that needed pumping the 
brakesT 
A. No, sir. 
Q. Just general knowledge. Have you had some experience 
along those lines T 
A. Not that I know of. 
Q. And nobody ever told you that? 
A. Yes, sir. I have been told that. 
Q. You have been told to pump it Y 
A. Yes, sir. 
·Q. And have you pumped this particular brake 1 
A. No, sir, not before the accident. 
Q. Not before the accident Y And is it true, or not, that you 
told the police officer that you were in front of Rose's park· 
ing lot-
A. I said in the-
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Q. -when you first reruized the brake was- not 
page 117 f good Y 
A. I S'aid in the general vicinity. 
· Q. Well, nGw, let's get that correct, then, if it wa:S' in Ure 
general vicinity Qf Rose's parking lot. Is that correct? 
A. Yes, sir. 
Q. It i&Y Now,. I hand you a plat that ha:s the entrance to 
the parking lot and there is Willis 's cleaners, over- there;; 
a:nd there is a warehoose over there and another. warehouse ;; 
is that correctf 
A. Yes, sir. 
Q. Come down here, please, and ptrl an X where you first 
realized it was. 
A. I can't say exactly but-
Q. Say the approximate neighborhood. Put an X. Now, 
this is the parking lot. Let me give this: the parking lot is 
right in here, you: see; entrance to P. H. Rose parking lot and 
Willis "s, clea:~ers. · 
Mr. Rixey: It mys "Entrance"; it doesn,.t say parking 
lot. 
By Mr. Fine~ 
Q. Entrance ; there is a concrete driveway 1 
A. Yes, sir. There is an exit over here, too,. 
Mr. Rixey: I object. 
The Court: You may ask him to put an X. 
page 118 } By Mr. Fine: 
Q. Put an X where you think it is supposed to 
be. 
A. If I can remember right what I told the officer, I said the 
warehouse. . Q. All right. 
A. I haven't said anything about the parking lot. 
Q. You did not; you said the warehouse? · 
A. Yes, sir. 
Q. All right. Put it where you thought it was. 
A. Around in here ·(witne·ss marking). 
Q. Right there? 
A. I said around in there. 
Q. Around there. Take a seat, sir. Now, were ·you going 
home to Portsmouth at 1 :00 o'clock that dayf 
Thomas J. Rountree, et al., etc. et al., v. Alice M. Rountree 57 
James K. Gregory. 
A. I had planned on it. 
Q. You had planned leaving at 1 :00 o'clock? 
A. Yes, sir. 
Q. What time did you leave 21st and Granby? 
A. 12:30. 
Q. 12:30? 
A. Yes, sir. 
Q. Then it took you exactly 16 minutes from 21st and 
Granby to get down to 22nd and Colley 1 
A. If that is when the accident occurred, it took me 16 
minutes. 
page 119 ~ Q. And you were going 25 miles an hour? 
A. Yes, sir. 
Q. You have a speedometer? 
A. Yes, sir. 
Q. Did you look at your speedometer? 
A. Yes, sir. 
Q. And you know you were not going over 25? 
A. Yes, sir. 
Q. You were at 25? 
A. Yes, sir. 
Q. And you know the speed limit there is 25 miles an hour? 
A. Yes, sir. 
Q. And that is why you were going 25 miles an houd 
A. Yes, sir. 
Q. After you realized that you could not stop your car when 
you were there at that spot marked X on the plat-
Mr. Fine: And l would like to introduce that plat, please, 
Your Honor, because this is a revised plat. Mark it Plain-
tiff's Exhibit-
The Court: -6. 
Mr. Fine: -6, if Your Honor please, sir. 
Mr. Rixey: What is revised about it, Mr. Fine? 
Mr. Stackhouse : It shows the-
Mr. Rixey: If it is revised, I would like to see 
page 120 ~ it. 
Mr. Fine: We have the engineer here, who will· 
show the difference between that and the other. 
The Court: Of course, you can't put it in unless you show 
the Court that you are going to put it in by the one who 
prepared it. 
Mr. Fine: Yes, sir. Mr. Smith is here, the engineer. 
Mr. Rixey: In what way was it revised Y 
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Mr. Fine: It shows exactly the number of feet from the 
parking area, the distance of the sign. 
The Court: It is Exhibit 6 for the plaintiff. 
(The plat referred to was marked Plaintiff's Exhibit 6). 
The Court : It is in evidence with the understanding an,d 
assurance that the draftsman who prepared it will be here 
to testify. 
Mr. Fine: Yes, Your Honor. 
By Mr. Fine: 
Q. As I understand, when you realized that your brake 
would not stop the vehicle, you tried to put it in secon,d gear Y 
A. Yes, sir. 
Q. And that, in addition to that, you wanted to take a long 
right-hand turn, to sweep in, going to the right hand, going 
north down Colley A ven,ue, is that correct? 
A. Yes, sir. 
page 121 ~ Q. Why didn't you apply the hand emergency 
brake? 
A. The :first thing I wanted to do was slow down so I could 
make a curve. 
Q. Didn't you know that you had to stop at that corner 
whether you had brakes or not Y 
A. Yes, sir. 
Q. Why didn't you stop without trying to make that long-
right-hand turn, and slow down Y 
A. It occurred to me more than stopping was to avoid an 
accident, if possible. 
Q. Well, you didn't know that there was any car coming 
until you got out there, did you Y 
A. No, sir. 
Q'. So you never did try to stop at the stop sign Y 
A. I don't think it would have done any good to try to 
stoQp. I t ·t· · · I · t ki 
. am n,o cri 1cizmg you, am JUS as ng you. You 
never did trv to stop at the stop sign Y You wanted to make 
that long turn to go on down, is that correct? 
A. Yes, sir. 
Q. All right. So when your . foot brake did actually go 
down to the bottom, you never did pull out your hand brake Y 
A. No, sir. 
Q. Isn't it a fact that your hand brake was in good condi-
tion,? 
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page 122 } A. If you check .and see if-when the brakes on 
the truck goes down, the hand brake is no longer 
:any good, either. 
Q. Well, I expect to contradict you on that. Don't you 
know that the hand brake on this particular 1953 Intern,ational 
will stop regardless of the brakes? 
A. No, sir, I didn't know that. 
Q. You don't know that, do you? 
A. No, sir. 
Q. Then you don't want to say that is a fact, do you 7 
A. If something I don't know anything about, I can't say 
:anything about it. · 
Q. Why did you just say that the hand brake wouldn't 
work if the other brake didn't? 
A. You told me that it did not-that it did work and I said 
it didn''l 
Q. Did you try iU 
A. No, sir. 
Q. You didn't try it. You don't know whether the ha~d 
brake would have worked or not 7 
A. The way I thought-
Q. Just what you thought; I understand. Now, I want 'to 
ask you if it isn't true that you could have kept on going 
straight, on across Colley A venue 7 
A. There was three trucks parked over there, three F. F. V. 
trucks. 
page 123 ~ Q. Why didn't you make your turn to the left? 
A. Sir! 
Q. Why didn't you make your tu~ to the left 7 
A. It was just-I just had on my mind I was going to the 
right, and I had already started that way. 
Q. You had your mind on going to the right 7 
A. Yes, sir. 
Q. But you could have, if you had thought about it, turned to 
the left and avoided the accident, couldn't you 7 
A. Yes, sir, if I could have thought of it. 
Q. If you had thought of it. Why didn't you think of it, 
if you were all the way back, according to this X down here, 
which is 132 feet from the corner; why didn't you think of it 
all the way back there? 
A. Because I was trying to think of some way to stop the 
truck and slow it down so I could make the turn. 
Mr. Fine: Come down. 
_J 
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page 124 ~ DERL B. SLOAN, . . 
called as a witness on behalf of the def endantS'), 
and having been first duly sworn, testified as follows.:. 
Examined by Mr. Rixe-y: 
Q. Mr. Sloan, what is your na:me t 
A. Derl B. Sloan. 
Q. What is your first name f 
A. Derl B. 
Q. DerU 
A. A-hum. 
Q. And for whom do you work, Mr. Sloan f 
A. Rountree Paint and Spray Equipment Company .. 
· Q. How long have you worked for them t 
A. Approximately eight months. 
Q. What did you dQ for them T 
A. Well, I was 'a truck driver. 
Q. State whether or not you drove the t:ruek that we are 
concerned with heref 
A. Did I drive iU . 
Q. Did you drive it f · · 
A. Yes, sir. Q. How long ha:d you been driving it before this a:ccident'l 
A. Since August 3rd. 
Q. Since August 3rd T 
A. That is right, sir. 
page 125} Q. And how often did you drive iU 
A. Every day except Sunday. 
Q. During the time that you drove it from August 3rd every 
day until the date of this accident, which was I believe Sep-
tember 17-is that righU · 
A. Yes, sir. 
Q. Did at a:ny time you have any trouble with the brakes·! 
A. No, sir, not a bit. 
Q. Did you ever have any notice or warning that the brakes 
were defective? 
A. No, sir. They was in perfect shape when I drove it. 
Q. How long during the· day, each day, did you drive that 
truck? 
A. I drove it from 8 :00 o'clock in the morning until 5 :30 at 
night, except Saturdays, and I drove it until 1 :00 o'clock on 
Saturdays. 
Q. You say except Saturdays f 
A. That is right. 
Q. And you went to work for Mr. Rountree, you say1 in 
Augustf 
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A. August 3rd. 
Q. Do you know whether or not that truck was worked on, 
any, after you started driving? 
page 126 ~ A. No. It wasn't, not mechanically, not on the 
brakes or nothing. I don't keep up with the work 
that is done on it. 
Q. Do you know who generally serviced those trucks Y 
A. Yes, sir. Fellow named Harry, over next door, John-
son's Service Station. 
Q. A fellow named what? 
A. Harry, sitting-(witness indicating a person in the 
courtroom). . 
Q·. Is this Mr. Herring sitting over hereY 
A. No. I don't know his last name; just call him Harry. I 
see him. 
CROSS EXAMINATION. 
By Mr. Fine: 
Q. As I understand it, you only started to work on August 
SthY 
A. August 3rd. 
Q. This accident occurred on September 17th Y 
A. That is right. 
Q. And you drove it every day from August 3rd to Septem-
ber 17th? 
A. That is right. 
Q. And on that particular day, you didn't drive 
page 127 ~ that truckY 
A. I did. 
Q. You just let him have it that dayY 
A. No. I did drive the truck that day. 
Q. I understand that. I am not trying to contradict you on 
that but I say, on that particular day this other gentleman 
drove itY · 
A. I had just come-that is right. I had just come off 
the delivery. 
Q. You came off the delivery and you were going home Y 
A. No. I was waiting there until 1 :00 o'clock and then I 
was going home. 
Q. So far as you know, the truck was all right? 
A. That is right. 
Q. And he was not the regular truck driver Y 
A. No, not at the time. He was a substitute truck driver. 
Q. He was a substitute Y . 
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A. That is right. 
Q. Do you know when he drove it before this time Y 
A. Well, he drove it on occasions. I couldn't tell you 
exactly when. 
Q. Did you ever have occasion to use the hand brake T 
A. No, sir. Not except-
Q. Never used it? 
. A. Except when I come up to stop and get out of 
page 128 ~ the truck, I pull it up. 
Q. And did that work all right when you had it T 
A. As far as I know, it did. 
Q. And it worked the day before, when you had it? 
A. As far as I know. 
'Q. The hand brake, sirT 
A. As far as I know. 
Q. And it worked that morning, as far as you knowT 
A. Well, I don't know. I don't remember using it that 
morning. 
Q. You had no notice about the hand brake Y 
A. No. I didn't remember using it that day. 
Q. Was the hand brake ever repaired after this accident? 
A. I don't remember. 
Q. You drove it after the accident, didn't you T 
A. That is right. 
Q. Do you know whether any work was done to it T 
A. No. That is kept all through the office there. 
Q . .SirT 
A. That is kept all through the office. I don't mess with the 
records. 
The Court: That went through the office. He doesn,'t 
know. 
By Mr. Fine: 
Q. You don't know anything about that. And 
page 129 ~ who else, driving this truck Y 
A. Now or thenT 
Q. No, then. 
A. Boy by the name of Shirley. 
Q. Is he here today T 
A. No, sir. 
Q. He is not here T 
A. He doesn't work there any more. 
Q. Doesn't work there? 
A. That is right. . , i 
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Q. Who else besides Mr. Sirley drove this truck1 
A. Gregory and myself. 
Q. You three 1 
A. That is right. 
Q. And yon don't know where Shirley is today? 
A. I imagine he is working somewhere. He-
Q. But he doesn't work for you all any longer 1 
A. No, sir. 
page 130 } JODY DAVID WEEMS, 
called as a witness on behalf of the defendants, 
and having been first duly sworn, te'stified as follows: 
Examined by Mr. Rixey: 
Q. Mr. Weems, will you state your name and occupation 1 
A. Jody David Weems. I am an auto body and fender 
mechanic. 
Q. For whom do you work? 
A. Childress Body Works, 420 West 21st Street. 
Q. Tell the jury, please, what contact you had with this 
International half-ton truck with which we are concerned here; 
after this accident what you did to it. 
A. It was brought into the shop to be repaired. I installed 
a grill panel, a left front fender, straightened the left cowl, 
aligned the left door, straightened the front bumper. That 
was the extent of the bodv · work. And I renewed a section 
of the brake line to the left rear wheei that had been sheared 
probably previous to this accident; and installed, I believe it 
was six anchor bolts that anchors the backing plate to the 
differential housing; bled the brakes and everything seemed 
to be in perfect order. 
Q. Let me ask you this, now. Before you did what you 
did to those brakes that you speak of, would the brakes hold 1 
A. They couldn't have possibly held because-
Q. Why? 
page 131 } A. Because the hydraulic line was cut or/pulled 
from its fitting of the wheel cylinder to the left 
backing· plate, to the left wheel. 
Q. What effect did that have on the hand brake or emer-
gency brake? 
A. I couldn't say because I don't remember whether that 
emergency brake was on the drive shaft or in the brake hub 
itself on the wheel. 
Q. You wouldn't be able to say about the hand brake f 
A. No, sir. 
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Q. :But you do know that th~e were no brakes effective 
with the foot 1 
.A. That is right. 
·Q. Did you do any work oo that truck before the- accident f 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Fine·: 
. Q. .As I understand from you, th(t impact of this- truck was 
at the left front Y · 
.A. Yes, sir. 
Q. .And the brake lining that was cut was up in the left 
front¥ 
. A. Left :rear. 
pa:ge 132 } Q .. Left rear, not the left f:ront'l 
A.. No, sir~ 
Q. Left rear? 
A. That is right. 
Q. And was the brake lining good on the rest of the aufo-
mo-bile ,· 
.A. The-the line, I am speaking of the line; that is the 
metal tubing. It was perfect. I mean as far as'--there is no-
leaks. I repaired a short section on the left rear and that 
wa:s all that was needed as far as the lining was concerned. 
Q. Do you know bow the mechanism of this International 
truck band-brake works 1 
A . .As I just stated, I am not-I do not remember whether 
this one is on the drive shaft or in the hub itself on the 
wheel. 
Mr. Fine: That is all. 
Bv the Court : 
·Q. Would that shearing of the tubing come as a result of an 
accident or just come from other reasons 1 
A. No, sir. It came because the anchor bolts that bolt the 
backing plate to the differential housing was missing. And 
when he applied the brake, when the shoe expanded in the 
hub, therefore it locked to the backing plate. 
Q. An impact on running into an automobile 
page 133 } would not have caused it, then t 
A. No, sir. 
The Court: Stand aside·. 
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called as a witness on behalf of the defendants, and having 
been first duly sworn, testified as follows : 
Examined by :M:r. Rixey: 
Q. Mr. Redding, what is your name, please, sir? 
A. Harry William Redding. 
Q. And what is your occupation Y 
A. Auto mechanic. 
Q. For whom do· you work and where is your shop Y 
A. Johnson's ·Garage, 22nd and Granby. 
Q. How far is that from the store of the Rountree Paint 
and Spray Equipment Company? 
A. Next door. 
Q. Next door? 
A. Yes, sir ; the same building. 
Q. Tell the jury, please, what connection you 
page 134 ~ have had with the upkeep of the motor equipment 
of the Rountree Paint and Spray Equipment Com-
pany? 
A. Well, I think we did it ever since :M:r. Rountree has been 
in business. On all his trucks, he has always kept them up, 
his trucks and cars. 
Q. Are you familiar with this particular truck with which 
we are concerned Y 
A. Yes, sir. 
Q. What make of truck was it Y 
A. It is International. 
Q. What year modeU 
A. '53. 
Q. International '53. Do you have a half ton Y 
A. It is a half ton, yes, sir. L-120-L-110. 
Q. When did you last work on that truck before the acci-
denU 
A. We have got the bills on it. I just don't know when it 
was. 
Q. You say you did whaU 
A. I say we have the bills on it but I just don't know when, 
it was. We inspected it in July. 
Q. You inspected it in July? 
A. Yes, sir. 
Q. You mean July before this accident oc-
page 135 ~ curred Y 
A. Yes, sir. 
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Q. Inspected it for what purpose? 
A. State inspection. 
Q. You put an inspection slip on, it? 
A. Yes, sir. 
Q. And you are sure that that was done by you in July? 
A. Yes, sir. 
Q. You say it was an International half ton 1953-
A. Yes, sir. 
Q. -truck, is that right? 
A. That is right. 
Q. Now, some question has been raised here about where 
the emergency brakes-how are they attached? 
A. The emergency brake is attached to the drive shaft. 
Q. To the drive shaft? 
A. Yes, sir. 
Q. Well now, did you test the emergency brake? 
A. Yes, sir. 
Q. And was that in good shape? 
A. Yes, sir. 
Q. Did you test the foot brakes? 
A. Yes, sir. They pulled the wheel, checked the brake line. 
Q. Beg pardon? 
page 136 ~ A. We have to pull the wheel to check the brake 
lining on it for State inspection. 
Q. When did you see the truck, first see the truck after 
the accident? 
A. After it was repaired. 
Q. After it was repaired by the Childress-
A. That is right. 
Q. -Body Company? 
A. That is right. 
Q. Now, did you inspect the brakes then or what did you 
do in reference to the truck after you saw it, after it had been 
repaired? 
A. Well, they just got through repairing it then. They 
just fixed the brakes and all on it. 
Q. You did not see it, then, from the time of the accident 
until it was finally repaired by the Childress Body Company. 
A. No, sir. I didn't see it. 
Q. You didn't see it after the accident, before it was re-
paired? 
A. No, sir. 
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CROSS EXAMIN.A.TION. 
By Mr. Fine: 
Q. As I understand, you inspected it in July and 
page 137 l the hand brake was in excellent shape? 
A. Yes, sir. 
Q. And that is not connected with the wheels in connection 
with the car? That is different? 
A. Well, it is hooked to your drive shaft, yes, sir. 
Q. Hooked to your drive shaft? That is independent of the 
~ar? · 
A. Yes, sir. 
Q. An,d even though the fluid runs out and the foot brakes 
are no good, the hand brake is independent of th:aU 
A. Y e·s, sir. 
• 
page 141} 
• 
THOMAS J. ROUNTREE, . 
a defendant, having been first duly sworn, testified as follows: 
Examined by Mr. Rixey: 
Q. Mr. Rountree, will you state your name? 
A. Thomas J. Rountree. 
Q. What relationship .do you have to the Rountree Paint 
& Spray Equipment Company, defendant? 
A. Co-owner. My wife is the other partner. 
·Q. You and your wife are the owners, is that right? 
A. Yes, sir. · 
Q. And this young man, James Gregory who sits here, is an 
employee of yours, is he? 
page 142 ~ A. Kenneth Gregory, yes, sir. 
Q. Beg pardon? 
A. Kenneth Gregory. 
Q. I believe his name is James, too? 
A. I have always called him Kenny; I could be wrong, yes, 
sir. 
Q. James Kenneth Gregory? 
A. Yes, sir. 
Q. Now, is the young man who also testified, whose name is 
Sloan, Derl Sloan, also an employee of yours 7 
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A. Y e·s, sir. 
Q. They ref erred to a third perso:n that worked for you at 
one time. I didn't ca:tch his name. 
A. Well, sir- · 
Q. They said that he drove tnis truck sometime? 
A. I have had several number of boys worked before these-
two bo-ys caIOe to work for me. But I believe the boy's. name 
was-
Mrs. Thomas· J. Rountree: SherrilL 
A. -Sherrill. 
By Mr. Rixey: 
Q. Sherrill? 
A. Yes, sir. 
Q. Was he working for you at the- time of this accident 'T 
A. No, sir .. 
page 143 ~ Q. How long had he ceased to work for you at 
the time of the accident l Do you know? 
A, Approximately a:. month. 
·Q. Tell the jury, please, what you generally did about the 
upkeep of your motor equipment? 
A. Well, I have a fellow in the building next to me that 
rents part of the building from me. So it is to my advantage 
to let him take my equipment and take care of it as he sees 
fit. And that is part of the job he has to do. My trucks are 
greased regularly, oil changed regularly and inspected prop-
erly and regularly as the time comes about. So is the equip-
ment that I drive myself, as well as tlie other salesman and my 
wife. And there is no advantage to letting your equipment 
get in bad shape, as you can see. Both of these trucks that I 
have at the present time, one of them is a '53 and the other is 
a '54, so we don't let them go so long before they are renewed. 
And they take care of my equipment, in mighty good shape. If 
there is anything wrong with my equipment, I don't know of 
it. I have driven both trucks myself but don't make a prac-
tice of it. 
Q. Well, did they take care of it 1 
A. Yes, sir ; yes, sir. 
Q. Do you recall when it was that they worked on this par-
ticular truck before the accident? Do you know 
page 144 ~ that? 
A. If anything was mechanically that I-would 
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be brought to my attention would only be through a piece of 
paper would show a bill that I owed them at the end of the 
month. I never tell them anything specifieally to do. I just 
tell them to take them and keep in good shape. 
The Court: That is not responsive. He asked did you know 
the date and time they ·worked on it prior to the accident. 
A. No, sir. 
By Mr. Rixey: 
Q. Before this accident, had you received any notice what-
ever that there was anything wrong with the brakes of this 
truck? 
A. No, sir. 
Q. Can you tell us? One of the gentlemen said it was an 
International '53; is that right 7 
A. Yes, sir ; half ton. 
Q. A one-half-ton truck? 
A. Pickup, yes, sir. 
CROSS EXAMINATION. 
By Mr. Fine: 
Q. As I understand it, you are not able to say when you 
last had your brakes :fixed V 
page 145 ~ A. No, sir. 
Q. You bought it in '52, did you 7 
A. '53. 
Q. I know it is a '53 model. Did you buy it in '53 or the 
year before? · 
A. I would have to look to tell you. 
Q. You can't say? 
A. I don't-
Q. Can you say whether you ever had the brakes relined or 
fluid put in the brakes within a year of the date of this acci-
dent? 
A. I am-I couldn't say. I am not the mechanic. The only 
thing I can tell you, they inspect them. 
The Court: You are excused. Stand down. 
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MARGARET G. ROUNTREE, 
a defendant, having been :first duly sworn, testified as follows: 
Examined by Mr. Rixey: 
Q. Your name is what, please, Mrs. Rountree¥ 
A. Margaret G .. Rountree. 
Q. Mrs. Rountree, you are one of the defend-
page 146 ~ ants in this case as a partner owning the Rountree 
Paint & Spray Equipment Company¥ 
A. That is right. 
Q. Are you actively engaged in the business¥ 
A. I keep the books, yes. 
Q. Did you have any knowledge or any notice whatever of 
the brakes on this truck being in bad shape 1 
A. No, sir, I did not. 
Mr. Rixey: That is it. 
Mr. Fine: No questions . 
• • * 
page 148 ~ 
• 
DR. JOHN A. VANN, 
called as a witness on behalf of the defendants, and having 
been :first duly sworn, testified as follows : 
Examined by Mr. Rixey: 
Q. Doctor, will you state your name¥ 
page 149 ~ A. John A. Vann. , 
Q. ·what is your occupation, Doctor¥ 
A. Orthopedic surgeon. 
Mr. Rixey: ·wm you admit the doctor's qualifications¥ 
.. Mr. Fine: Oh, yes indeed; I shall be glad to. 
The Court: It is stipulated between counsel that the wit-
ness is an expert in his profession; is testifying as such. 
By Mr. Rixey: 
Q. Doctor, at my request did you examine Mrs. Alice 
Rountree and, if so, when, please, sid 
A. I saw Mrs. Rountree in my office on the 17th of this 
month; January 17, 1956. 
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• Q. Well now, would you please tell the jury what you found 
m reference to an accident that she had on September 17, 
1955? 
A. When I -saw Mrs. Rountree in my office, she was com-
plaining of pain in her neck and lower part of her back. She 
stated this was the result of the accident However, at the 
time of the accident and at the time of hospitalization that she 
had pain in her back, her chest, her left shoulder, her neck and 
the right foot. The pain in every place but her neck and the 
back had improved but she had residual complaints in those 
areas. My examination on the 17th demonstrated no gross 
deformity suggested in a previous injury. She 
page 150 } had a normal curvature of the spine-of the neck, 
the cervical spine; and a normal curvature of the 
lower part of the back. There was no evidence of any gross 
muscle spasm and all of her joints had a free range of painless 
motion. Her hips were negative. There was some tightness 
of the hamstring muscles, the muscles whic:h are in the back 
of the thigh on the left side, but I found no evidence of any 
nerve root pressure. There was no evidence of gross injury 
to the right foot. X-rays were taken of the neck, which is 
the cervical spine, and of the lower part . of the back or the 
lumbar spine. She again demonstrated a normal curve in both 
areas, which is an indication of no muscle spasm, lack of 
muscle spasm-which is normal-with no evidence of any 
recent bone injury. It was my impression that Mrs. Rountree 
had probably suffered a strain of her neck or cervical spine 
and the lower part of the back or the lumbar spine, a con-
tusion of the left leg and the right foot, as a result of her 
accident 011 September 17, 1955. I certainly couldn't find 
anything on which I could base a permanent disability. I 
would think that people who have strains of this type involving 
the neck and the back are subject to pain for several months 
but, again, I do not feel she is going to be permanently dis-
abled. 
Q. As I understand it, Doctor, you could find no objective 
symptoms of her injury, is that correcU · 
A. The only thing I found on examination was 
page 151 } the tightness of the muscle in the back of the le'ft 
leg. 
Q. The back of the left leg? 
A. That is correct. 
Q. And you say that it is normal for a woman to have some 
pain in connection with these strains of the spine for some 
months? 
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A. That is correct. 
Q. In your best judgmen,t, Doctor, how long will it be before 
the pain entirely disappears T 
.A. We find as a rule that pains involving these areas. vary 
anywhere from three to six months. 
Q. From the date o:f the accident! 
A. From the date of the accident. 
Q. And you think that would be the normal expectation in 
this ca:se 7 . 
A. -I should, ·think so on the basis of what I found on the 
examinatiQ.IL · · 
CROSS EXAMINATION. 
By Mr. Fine~ 
Q. Dr. Vann, I believe you said, sir, that your diagnosis 
was that she had a sprain of the cervical spine, contusion of 
the clles:t and a sprain of the dorsal and lumbosacral spine, 
is that correct f 
page 152 ~ A. You must be reading somebody else's· re-
port. 
Q. I mean was that your diagnosis¥ 
.A. I didn't put the dorsal spine. I felt that she had had 
a-because she had no complaint to me of the dorsal, which is: 
the upper part of the back. I felt that she had a strain of the 
neck or the cervical-in the lower part, which is the lumbar 
spine, yes. 
Q. In other words, your diagnosis wa:s cervical spine; con-
tusion of chest T 
A. She had evidently-she must have had contusion of the 
chest at the time of the accident, but when I saw her there was 
no complaint or chest injury. 
Q. At the time of the accident would you say that she did or 
did not have a sprain of the dorsal spine f 
A. I didn't see her. I don't know. 
Q. So you don't know Y 
A. I haven't-
Q. And what date was it that you saw her at Mr. Rixey's 
requesH 
A. January 17th, this year. 
Q. January 17th? 
A. That is correct. 
Q. That is just a week agof 
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A. That is correct. 
page 153 ~ Q. At that time, you did still see objective, 
symptoms of muscle tightness on the left portion 
of her bodyY 
A. Objective :findings, yes, of tightness back of the left 
thigh. 
Q. Now, on the basis, Doctor, of your diagnosis, if this 
accident occurred on September 17th, certainly she has gone 
by the period of three months-October, November, Decem-
ber-and this is January 17th. She has still had some pain, 
no question about that Y 
A. She was still complaining of pain, yes. 
RE-DIRECT EXAMINATION. 
By Mr. Rixey: 
Q. Doctor, I understood that you say that when you 
examined her she made no complaint in reference to the dorsal 
spinet 
A. Dorsal spine or chest, which she did say was previously 
injured. 
Q. No complaints with reference to the dorsal spine and no 
complaints in reference to the chest Y 
A. That is correct. 
page 154 ~ The Court: That is your caseY 
Mr. Rixey: That is our case. 
The Court: Who is your witness Y 
Mr. Fine: Mr. Odom. 
H.B. ODOM, 
called as a witness on behalf of the plaintiff, and having been 
first duly sworn, testified as follows : 
Examined by Mr. Fine: 
Q. You are Mr. H.B. Odom? 
A. That is right, sir. 
Q. Mr. Odom, you operate the Norfolk Truck Terminal Y 
A. Terminal, yes, sir. 
Q. How long have you been in the automotive and brake 
busines.sY 
A. About 37 years. 
Q. Did you or not actually see the 1953 International pick-
up truck involved here Y · 
A. Yes, sir. 
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Q. Will you state whether or not the hand brake operates 
e:x;clusive of the foot brake? 
A. Oh, yes. That operates separate from the foot brakes. 
Q. And even if the foot brakes go bad, the hand brake opera-
tion is i~dependent of it¥ 
A. Independent from the foot brakes. 
page 155 ~ Q. Assuming a vehicle going 25 miles an hour, 
an International 1953, on a dry street, and using 
only the hand brake, within what distance can that truck be 
stopped¥ 
A. 25 or 30 foot. 
'Q. 25 or 30 feet? 
A. Yes, sir. 
Mr. Fine: Your witness. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Are you ref erring to this particular truck, sir? 
A. No. Any make International of from '50 on up has 
got the emergency brakes on your drive shaft. There is a 
big drum on there with brake lining on the drum, in the band. 
Q. But Mr. Fine asked you if you had seen this particular 
truck? 
A. Yes, I have seen it. 
Q. Did you test these particular brakes? 
A. No, sir. I didn't test the brakes. 
Q. So you are talking about some other truck when you are 
talking about the distance at which it can stop? 
A. It-any of them that is adjusted properly, with a hand 
brake of that model, will stop. 
page 156 ~ By Mr. Fine : 
Q. Within what distance? 
A. Twenty-
By Mr. Rixey: 
Q. You don't know anything about the brakes on this parti-
cular truck? 
A. No, sir. 
By Mr. Fine: 
Q. Is that the ordinary-
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Mr. Rixey: You WRit a minute. 
Mr. Fine: I beg your pardon~ sir. I thought you had 
:finished. 
By Mr. Rixey: 
Q. When did you look at this truck? 
A. Yesterday. 
Q. Where did you see it? 
A. Up in front of Rountree''S. 
Q. Did you test the brakes there Y 
· A. No, sir; no, sir. 
Q. You did not? 
A.. No, sir. 
Q. Now, would it be at all feasible for brake'S to go along 
and go out, foot brakes to go out suddenly without any warn-
ing¥ 
A. Yes, sir. 
page 157} Q. That would be normal, would iU 
A. Yes, sir. 
Q. That was to be expected Y 
A. Well now, I wouldn't say it would be expected but it 
can be-it will do i~ yes, sir. 
Q. It will do iU 
A. Yes, sir. 
Q. Is it peculiar to the International Y 
A. No, no more than none of the rest of them. 
Q. And so it is perfectly normal for a truck to go along and 
without any warning whatever of any previous defect in those 
brakes, for the brakes to be applied suddenly and they go 
out¥ 
A. Yes, sir. 
Q. That is normal? 
A. Yes. They still do it. 
RE-DIRECT EXAMINATION. 
By Mr. Fin,e: 
Q. Do you have an International pickup truckY 
A. Yes, sir, I have one. 
Q. Does your brake work as you have indicated Y 
A. Yes, sir; emergency brake. 
page 158 ~ Mr. Fine: We rest. 
The Court: Both sides rest. Gentlemen of the 
jury, you may recess until you are called. You gentlemen 
come into my office. 
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(The following occurred in the Judge's office,. in, the absence 
Qf the jury:) 
Mr. Fine:. If Your Honor please, I want to move,. sir, that 
the evidence of the defendant in this case be stricken,. on the 
ground that it shows as a matter of law that the driver of this 
truck was :negligent. 
Now1 I want to state the following rea:son,s for my motion,. 
if Your Honor please. 
The evidence of the defendant himself, sir,. is to the effect 
that for 100 feet he realized that his brakes were not holding; 
that he did not use the hand brake; but had proceeded onward 
to continue on regardless of the stop sign. There was another 
reason for him to stop in addition to the fact that his brakes 
were bad, endangering other people. There was a sign there 
at the. corner making it mandatory for him to stop. I re-
spectfully submit, i.f Your Honor please, that he is not en-
titled to go to the· jury on the emergency, on that reasonr 
{After argument by coa:mml,. the following occurred:) 
The Court: The Cwrt will sustain the motion and will 
take up the question of damages. 
page 159 ~ Mr. Rixcy: I note an exception, and it is our 
contention that the questions of negligence and 
contributory negligence are for the jury. The evidence shows 
that there was no warning or notice whatever to the defend-
ants that the brakes of their vehicle were in bad shape before 
the truck approached the intersecting street and until it was 
a:bout to enter the street, and then for the first time their driver 
received notice that the brakes were in bad condition and 
would not hold, and it is submitted that the question of 
whether or not the defendant driver exercised reasonable care 
from that time on was for the jury. 
It is further our contention that the case should be sub-
mitted to the jury on the question of whether or not the plain-
tiff was guilty of contributory negligence. Mr. Diggs testi-
.fied that he saw the defendants' truck come out into the road, 
at which time he noticed that the driver was making a terrific 
effort to control bis truck and he realized at that time that the 
truck was out of control. The plaintiff also testified that she 
saw the truck coming into the intersecting street and that she 
realized that it was out of control. The evidence is also to the 
effect that one witness testified that the right-hand side of the 
plaintiff's car stood ten feet out from the western curb line. 
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Another witness testified that there was sufficient 
page 160 ~ room between the plaintiff's car and the western 
curb line for an automobile to proceed in that 
interval. 
It is submitted that under the evidence in this case it was 
a jury question as to whether or not the plaintiff herself was 
guilty of contributory negligence. 
The Court: You gentlemen confine the argument to the 
disability of the plaintiff rather than to how the accident 
happened. 
(The following occurred in the courtroom, in the presence 
of the jury : ) 
The Court: Gentlemen, during your absence from the court-
room, counsel for the plaintiff moved the Court to strike out 
the evidence introduced by the defendants as not involving at 
bar any defense to the case. The Court has sustained that 
motion, holding that as a matter of law the defendants are 
liable. So that you, in considering this case, are to be con-
cerned only with damages. Ordinarily, in such an action as 
this, you first determine whether there is liability and then, 
having reached a conclusion that there was, you discuss dam-
ages. Counsel are being restricted to argument before you 
only on the question of the amount of the damages that the 
plaintiff has suffered, and in this connection the Court in-
structs you that: 
page 161 ~ (The Court then read the instructions to the 
jury, exceptions being noted by counsel as here-
inafter stated; the case was then argued by counsel, after 
which the following occurred:) 
The Court: Gentlemen of the jury, retire to your room. 
The form of your verdict, ''We, the jury, find for the plaintiff 
in the sum of" blank dollars, whatever you conclude, and 
signed by one of your members as foreman. Retire to your 
jury room. 
(The jury retired to consider their verdict.) 
(Exceptions to the instructions to the jury were noted by 
counsel as follows : ) 
Mr. Rixey: The defendants except to the action of the 
Court in granting Instruction P-1, on the following grounds: 
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It is improper for the Court to instruct the jury that their 
verdict will be for the plaintiff. It is submitted that the 
Court has no right to instruct a verdict for the plaintiff. 
In reference to Item d of this instruction, it is submitted 
that there is no evidence from which the jury could assess 
damages for an amount to be expended for household duties 
during any period in the future. 
In reference to Item e, the evidence is not sufficiently spe-
cific to assess damages for future mental and 
page 162 ~- physical pain that she may undergo in the future. 
The same grounds of objection apply to Item f. 
The defendants except to the action of the Court in re-
fusing each and every instruction offered by the defendants, 
on the ground that the Court erred in ruling and telling the 
jury that the sole issue in this case was the amount of the 
damages. It is submitted that the instructions as offered by 
the defendants were correct and should have been given. 
The defendants further except to the action of the Court in 
instructing the jury orally after the argument to bring in a 
verdict for the plaintiff. It is submitted that the Court has no 
right to instruct a verdict in Virginia; and, furthermore, the 
question of negligence on the part of the defendants and also 
the question of contributory negligence on the part of the 
plaintiff were jury questions that should have been left to the 
jury. 
(The jury returned with the following verdict:) 
''We, the jury, find for the plaintiff in, the amount of $12,-
500.00. '' 
Mr. Rixey: I move Your Honor to set aside the verdict 
and may I write out my motion and give it to the Clerk? 
· The Court: Very well, sir. The Court will 
page 163 ~ overrule the motion, note your exception to the 
· action of the Court, and enter judgment on the 
verdict; to which action of the Court counsel for the defend-
ants duly excepts. 
• • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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